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ASSESSMENT REPORT AND RECOMMENDATION 

Executive Summary 

Reason for consideration by Wollongong Local Planning Panel - Determination 
The Development Application has been referred to WLPP for determination pursuant to 2.19(1)(a) of 
the Environmental Planning and Assessment Act 1979. Under Schedule 2 of the Local Planning 
Panels Direction of 1 March 2018 as the development has received more than 10 unique 
submissions objecting to the proposal. 

Proposal 
The proposal comprises the subdivision of the subject lot into seven (7) Torrens title allotments. This 
subdivision includes the removal of trees, stormwater and drainage works, riparian works and 
construction of driveway infrastructure. 

The proposed development is also considered Integrated Development as it requires a Controlled 
Activity Approval under the Water Management Act 2000. 

Permissibility 
The site is zoned R2 Low Density Residential pursuant to Wollongong Local Environmental Plan 2009 
(WLEP 2009). The proposal is categorised as a subdivision and is permitted via WLEP 2009 with 
development consent.    

Consultation 
The proposal was exhibited in accordance with Council’s Notification Policy on two separate 
occasions being 18 December 2017 to 22 January 2018 (extended for Christmas Holidays) and 25 
May 2018 to 29 June 2018. Twenty (20) submissions were received initially and a further ten (10) 
from the re-notification of additional information process. The submissions received are discussed at 
section 1.3. 

Internal referrals from Council’s Geotechnical, Stormwater, Landscape, Traffic, and Subdivision 
Officers have returned satisfactory advice. Concerns have been raised by Council’s Environment and 
Heritage Officers regarding ecological impacts on the subject site and surrounding area. Sydney 
Water, NSW RFS and NRAR – Water have returned satisfactory advice. 

Main Issues 

The main issues arising from the development assessment process are:- 

• Ecological impacts 
• Coastal management  impacts 
• Natural Resource Sensitivity – biodiversity – WLEP 2009 
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• Subdivision layout compliance 
• Planning for Bushfire compliance 
• Requested modification and removal of existing 88B restrictions relating to restricted 

building zones for tree protection 

RECOMMENDATION 
Development Application DA-2017/1666 be determined by way of refusal for the reasons as 
identified at Attachment 3.  
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1 APPLICATION OVERVIEW  

1.1 PLANNING CONTROLS 

The following planning controls apply to the proposal:  

State Environmental Planning Policies: 

• SEPP No. 55 – Remediation of Land   

• SEPP No. 71 – Coastal Protection 

• SEPP (Vegetation in Non-Rural Areas) 2017 

• SEPP (Coastal Management) 2016 (Draft at time of lodgement) 

Local Environmental Planning Policies: 

• Wollongong Local Environmental Plan (WLEP) 2009  

Development Control Plans: 

• Wollongong Development Control Plan 2009  

Other policies  

• Wollongong City-Wide Development Contributions Plan (2018)  

1.2 DETAILED DESCRIPTION OF PROPOSAL  

The proposal comprises the subdivision of the subject lot into seven (7) Torrens title allotments. This 
subdivision includes the removal of trees, stormwater and drainage works, riparian works and 
construction of driveway infrastructure. 

The proposed development is also considered Integrated Development as it requires a Controlled 
Activity Approval under the Water Management Act 2000. 

1.1 BACKGROUND 

Previous relevant development history for the subject site consists of  

• DA-2002/2186 for a two (2) lot subdivision which was approved on 30 June 2003 

• DA-2015/834 for a nine (9) lot Torrens subdivision which was withdrawn on 29 October 
2015. 

PL-2016/136 was held prior to lodgement of this current development application. 

Customer service actions 

There are no outstanding customer service requests of relevance to the development.   

1.2 SITE DESCRIPTION 

The site is located at Lot 2 DP 1190049, 10 Hillside Crescent, Stanwell Park NSW 2508. The site is 
6407m2 in size and is of an irregular shape with frontages to both Hillside Crescent and Park Parade 
A riparian corridor traversing the site generally along a North South  axis. The land rises up on either 
side of the riparian corridor and contains both cleared and vegetated areas. 

The surrounding area consists predominately of low density residential dwellings to the East, West 
and North with Stanwell Park recreation area to the South. 

Property constraints 

• Filled land 
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• Unstable land 

• Acid sulphate soils – Class 5 

• Flood affected 

• Bushfire prone land 

• Natural resource sensitivity – biodiversity areas (NRS – Bio) 

• Coastal zone 

• Easement and 88b restrictions relating to drainage lines, sub-surface drainage and restricted 
building zones (trees) (RBZ), flood and engineering requirements. 

 
Figure 1: Aerial photograph 
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Figure 2: WLEP 2009 zoning map 

 

 

Easements and Restrictions Onsite  

A review of the Deposited Plan (DP1190049) and associated 88B Instrument has been undertaken 
and it is noted that the subject lot has three (3) restrictions relating to the site as follows: 

• Numbered 1 - (E) Restriction on the use of the land (Flood) and; 

• Numbered 2 - (F) Restriction on the use of the land (Restricted Building Zone) 

• Numbered 3 – Footings and foundations by suitable qualified engineer 

Restrictions numbered 1 and 3 are considered acceptable and have been reviewed by Council’s 
Stormwater and Subdivision Officers. 

However, the proposed works within the area identified as restriction numbered 2 (F) is not 
considered acceptable (See Figure 3). Restriction numbered 2 (F) was established as restricted 
building zones onsite for the retention of trees and vegetation as part of DA-2002/2186 for a 2 lot 
subdivision as outlined at Figure 4 below (RBZs marked in red). The 88b restriction from DP 1190049 
below at figure 3 reads as follows: 

 
Figure 3: 88b Restriction No. 2 (Restricted Building Zone - dripline of existing trees) 
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Figure 4: DP 1190049 - Restriction (F) (Restricted Building Zones shown in red) 

The current application proposes a variety of works within these restricted building zones including 
building envelopes (one is non-compliant), driveways and turning heads, stormwater drainage lines, 
sub-surface drainage lines for geotechnical purposes, and tree removal. The application proposes 
the release and modification of these restricted building zones; however, this is in conjunction with a 
significant level of works as outlined above to facilitate the subdivision. As noted throughout this 
report the extent of works proposed within these established restricted building zones is considered 
inappropriate given the constraints of the site and the trees located within these areas. This is 
identified below in figure 5 extracted from the conditions of consent for DA-2002/2186, condition 29 
iv, which established the restricted building zones for all trees onsite. 

 
Figure 5: DA-2002/2186 - Condition 29 

As per the 88B restriction of DP 1190049 Council has the power to release, vary or modify restriction 
numbered 3. In this instance it is not considered that the restriction should be varied or released as 
the impacts on the trees within this area, to facilitate the proposed lots and associated works, is not 
appropriate in this instance. 
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Covenants 

It is also noted that the subject lot, previously known as Lot 531 DP 1027466, is burdened by a 
number of covenants related to building works, fencing and sub-surface drainage lines, which 
benefitted the former parent lot and existing Lot 530 DP 1027466 directly to the northwest. 
Additional information lodged regarding these covenants has been reviewed and considered 
acceptable with the exception of the encroachment of the existing subsurface drainage easement 
over proposed lot 2 and into proposed lot 1. This matter has not been adequately addressed with 
regards to ownership and ongoing maintenance by the Applicant. As a result, the proposal cannot be 
supported in its current form. 

1.3 SUBMISSIONS  

The proposal was exhibited in accordance with Council’s Notification Policy on two separate 
occasions being 18 December 2017 to 22 January 2018 (Extended for Christmas Holidays) and  
25 May 2018 to 29 June 2018. Twenty (20) objections were received initially and a further ten (10) 
from the re-notification of additional information process. These objections are discussed below:   

Table 1: Submissions 

Concern Comment  

1. Traffic and parking impacts 

• Increased traffic on local roads 

• Additional on-street parking impacts 

• Additional driveways locations 

• Pedestrian safety/no footpath 

• Parking on each lot should be required 

Council’s Traffic Officer has reviewed the 
application with regards to traffic generation, 
parking impacts and pedestrian safety and has 
raised no objection regarding these matters.  

However, it should be noted that the application 
has been recommended for refusal for a range of 
other associated reasons. 

2. Riparian corridor 

• Future development will harm creek. 

• The proposed access road will impact 
creek. 

• It is unclear how long term management 
of the creek line is achieved via the VMP. 

• Care and management of the riparian 
corridor won’t be achieved with multiple 
owners. 

• The 5m riparian corridor from each top of 
bank illustrated on the plans is inaccurate 
and if applied correctly would require 
amendments to the design creating 
further impacts.  

• Impacts of future residential fencing along 
creek line. 

A range of matters relating to the impacts and 
ongoing management of the riparian corridor 
have been raised during the assessment and 
throughout this report. A number of matters 
remain unresolved and form reasons why the 
proposal is not supported. 

3. Flooding/Drainage Impacts 

• Flood waters will be 
polluted/contaminated by future 
development onsite 

Council’s Stormwater and Flooding Officer has 
reviewed both the original and amended designs 
and associated documentation with conditionally 
satisfactory advice provided. 

However, it should be noted that the application 
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Concern Comment  

• Western driveway will be impacted by 
flood waters 

• Drainage in surrounding streets is poor 
and the lower areas of the site flood. 

• The bin storage area proposed would be 
subject to flooding and would cause 
pollution. 

• The proposed lots on the western side (1, 
2 & 3) would receive significant overland 
flow of water from dwellings located along 
The Drive.  

• The proposed access road will further 
exacerbate the drainage/flooding issues of 
the area. 

• Lot 3 could become isolated in the event 
of a flood. 

• Culvert under Park Parade should be 
upgraded as part of this application. 

• The flood documentation does not reflect 
the true flooding that occurs on this 
property. 

• Floodwaters will act to adversely erode the 
creek line. 

has been recommended for refusal for a range of 
other associated reasons. 

4. Tree Impacts 

• Vegetation on the plans appears to be 
understated with regards to tree canopies. 

• Measures should be put in place to protect 
and manage Hillside Crescent road 
reserve, bushfire protection zone and 
riparian corridor.  

• Park Parade road reserve should be 
densely revegetated to offset loss of 
vegetation. 

• Insufficient attention has been given to the 
NSW threatened ecological communities 
on and adjacent the site.  

• The site is covered by the 10/50 vegetation 
clearing code which entitles the future 
dwelling owners to remove trees. 

• Proposed tree removal will impact site 
stability. 

• Tree removal will greatly impact the 
amenity value of the site. 

The subject site contains over 100 trees which 
includes a variety of species in the form of 
Endangered Ecological Communities (EEC’s), 
native remnants and weed species most of which 
are located within a NRS – bio area and/or within 
a restricted building zone established for tree 
retention onsite. 

The application originally provided inconsistent 
information regarding the extent of tree removal 
onsite and associated values. Additional 
information was lodged and a further review 
undertaken. In assessing the additional 
information it is considered that the extent of tree 
removal within the NRS – bio areas and the RBZs 
is not acceptable as it will have an impact on areas 
of ecological significance which are heavily 
constrained and where impacts cannot be 
satisfactorily mitigated. See Sections 2.1.4 and 
2.3.1 for further details. 

It is considered that opportunities for dense 
revegetation along Park Parade is limited due to 
the area being a public road reserve and flooding 
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Concern Comment  

through the lower lying areas. 

5. LEP/DCP Compliance 

• Other recent subdivisions have been 
below the minimum lot size which may 
also occur on the subject site in the future. 

• No consideration has been given to the 
future buildings onsite. 

• The indicative building envelopes shown 
on plan are not a realistic outcome for 
houses that will be proposed on the lots 
and will be unlikely to comply with WDCP 
2009. 

• More information to address Clause 4.1.2 
(number of storeys) should be provided for 
proposed lots 1, 2, & 3 demonstrating a 
realistic floor area can be achieved. 

• View sharing should be addressed at the 
subdivision stage to adequately consider 
adjoining and nearby residences and 
should be demonstrated in submitted 
documentation.  

• Maximum building height levels for each 
lot should be imposed to ensure existing 
views are shared, not just the maximum 
height limit as defined in WLEP 2009. 

• Lots 2 & 3 should be defined as battle-axe 
allotments and meet the requirements of 
WDCP 2009. 

• Lot 3 cannot achieve the 10m x 15m 
building envelope and the applicant’s 
argument outlined in the SEE is not 
accepted. The building envelope is 
considered the minimum standard and it 
should be demonstrated how a realistic 
dwelling can be located on proposed lot 3. 

Subdivision of the subject site only is proposed at 
this time. Matters in relation to future compliance 
of development applications regarding WLEP 2009 
or Chapter B1 (Residential Development) of WDCP 
2009 are not known at this time and cannot be 
assessed. 

The indicative building envelopes and the battle-
axe layout of the subdivision has been assessed 
and considered further at Section 2.3.1 of this 
report below. 

6. Lot Layout and driveway 

• The layout should be amended to reduce 
impacts on vegetation and riparian areas. 

• Lots 1, 2, & 3 are irregularly shaped and 
impractical and are an obvious misuse of 
natural areas. 

• Bin collection for lots 2 and 3 appear 
inadequate, will result in devaluing of 
nearby property and will create localised 

Noted. The proposed lot layout is considered 
unacceptable to Council as it results in a variety of 
adverse impacts on the ecological significant 
features of the site and does not respond to the 
constraints in an acceptable manner.  

A number of plans and documents submitted with 
the application contain inconsistencies which also 
do not allow a full and thorough assessment of 
the application to be undertaken.  
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Concern Comment  

waste problems. 

• The indicative building envelope of lot 2 
will result in amenity impacts (loss of 
views) for the property to the west. 

• Proposed lots 2 and 3 should be removed 
from the scheme and amalgamated with 
proposed lot 1. 

• Substantial cut/fill will be required to 
construct the proposed access driveway 
and would require retaining wall works in 
close proximity of the riparian corridor. 

• Accessing proposed lots 2 & 3 could be 
difficult in an emergency. 

• Access to proposed lots 1, 2 and 3 appears 
to be utilising the walking path along the 
southern boundary.  

7. Geotechnical Matters 

• Geotechnical constraints on proposed lots 
1, 2, & 3 make the development 
unsuitable.  

• The proposed development will increase 
the chances of landslip in Stanwell Park. 

• The recommendations of the Geotech 
report of 2009 and letter of 2017 must be 
considered now as part of the DA via 
Clause 7.6. 

Council’s Geotechnical Officer has reviewed the 
submitted geotechnical documentation and is 
satisfied. However, the civil works required to 
achieve the geotechnical requirements 
recommended in the reports submitted which 
includes sub-surface drainage lines will likely have 
adverse impacts within the site and is not 
supported for ecological and related planning 
reasons. 

8. Notification Process 

• The notification timeframes were too 
short to allow adequate time to consider 
the proposed development. 

The development application has been exhibited 
on two separate occasions including the original 
round which was extended due to the Christmas 
holiday period. 

9. Easements/Restrictions 

• The existing easements benefitting Lot 530 
DP 1027466 located on the subject site will 
be impacted by the indicative building 
envelopes and has not been addressed by 
the Applicant. 

• The existing drainage easement 
benefitting lot 530 is still to be located 
across proposed lot 1. The management of 
this easement across proposed lot 1 
remains unresolved. 

• Building envelopes should be imposed on 
88b instruments for each lot within the 

A number of restrictions are located on the 
subject site and would require amendment or 
establishment on future deposited plans for the 
proposed lots. There still remains inadequate 
detail regarding existing drainage easement 
ownership and management onsite which 
benefits Lot 530. 

Restricted building envelopes established onsite 
for tree protection are considered relevant and 
should not be released or modified. See Section 
1.2 of the report above. 
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Concern Comment  

subdivision. 

• The current 88b restricted building zones 
should not be varied. 

10. Bushfire Compliance 

• Proposed lot 3 does not have adequate 
fire hydrant coverage and is not in 
accordance with the DCP or Planning for 
Bush Fire Protection (PBFP). 

• Proposed lots 2 & 3 do not achieve the 
minimum access requirements of PBFP, 
namely a driveway with a 12m outer 
radius turning circle is not provided.  

• Proposed dwelling locations have not been 
included in the bushfire report. 

A range of issues remain outstanding with regards 
to bushfire compliance and the supporting reports 
submitted. See Section 2.3.1 of the report below. 

11. Flora and Fauna Impacts 

• The Vegetation Management Plan (VMP) is 
inadequate as it does not consider 
rainforest habitats. 

• The Flora & Fauna report is inadequate as 
it does not adequately considered non 
riparian habitats, riparian vegetation, 
threatened ecological communities, and 
ongoing management and improvement of 
the site and surrounds. 

• The SEE does not provide accurate 
information with regard to remnant 
vegetation, tree removal numbers, and 
threatened ecological communities. 

• The comments provided in the Response 
table with regards to biodiversity are 
inadequate. 

Council’s Environment Officer has reviewed both 
the original submission and subsequent 
amendment. A range of issues remain unresolved 
and are outlined throughout the report. As such, 
the proposal is considered unacceptable in its 
current form and is recommended for refusal. 

12. Arborist Report 

• The Arborist report is deficient and does 
not adequately considered existing trees in 
the vicinity of the site or pruning already 
undertaken. 

• The Arborist report does not consider the 
bushfire report assessment impact on 
trees and remnant bushland. 

• Impacts on the trees along Hillside 
Crescent are not adequately considered.  

The Arborist report has been reviewed and is 
considered inadequate in clearly determining the 
extent of impacts on trees onsite and surrounding 
area. Inconsistencies between the amended 
layout and Arborist report remain. The Arborist 
report has not considered the updated layout 
design or the recommendations of the bushfire 
report to have the whole site, excluding the 
riparian corridor, managed as an inner protection 
area. 

As such, the proposal is considered unacceptable 
in its current form and is recommended for 
refusal.  

 



Page 12 of 31 

1.4 CONSULTATION  

1.4.1 INTERNAL CONSULTATION 

Council’s Geotechnical, Stormwater, Landscape, Traffic, and Subdivision Officers have reviewed the 
application submission and provided conditionally satisfactory advice. 

Council’s Heritage and Environment Officers have returned unsatisfactory referral advice which is 
outlined throughout the report. 

1.4.2 EXTERNAL CONSULTATION 

NSW Natural Resources Access Regulator (NRAR) 

The proposal is integrated development as it requires a Controlled Activity Approval pursuant to 
Section 91 of the Water Management Act 2000. Details of the proposal were referred to the NSW 
NRAR and an unsatisfactory response was received by email on 12 March 2018. Amended plans 
were re-referred to NRAR and a satisfactory response was received on 23 July 2018 stating no 
objection to the proposal, subject to the imposition of a range of general terms of approval (GTAs).  

Rural Fire Service  

The proposed development was referred to the NSW Rural Fire Service and an unsatisfactory 
response was received on 5 February 2018. The NSW Rural Fire Service then reviewed amended 
plans and documents and issued a bushfire safety authority pursuant to s100B of the Rural Fires Act 
1997 dated 1 May 2018.  

Department of Planning and Environment 

As the subject site is located with a Sensitive Coastal Environment pursuant to SEPP 71 and 
subdivision is proposed a Master Plan waiver is required to be issued prior to determination of any 
application. A waiver to the Master Plan was issued by the NSW Department of Planning & 
Environment on 16 December 2016. 

Sydney Water 

Stanwell Park was identified by Sydney Water as an area within a Priority Sewer Program Area due 
to the limited capacity of the infrastructure in this location. As such, a referral was sent to Sydney 
Water as an increased demand for services would potentially result from the proposed 
development. Sydney Water provided a response to this referral dated 19 June 2018 outlining that 
Stanwell Park is now located in a former Priority Sewer Program Area and normal requirements of 
Section 73 are to be imposed. 

2 ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 – 4.15 EVALUATION 

2.1 SECTION 4.15 (1)(A)(I) ANY ENVIRONMENTAL PLANNING INSTRUMENT 

2.1.1 STATE ENVIRONMENTAL PLANNING POLICY NO. 55 – REMEDIATION OF LAND 

7   Contamination and remediation to be considered in determining development application 

(1) A consent authority must not consent to the carrying out of any development on land unless: 

(a)  it has considered whether the land is contaminated, and 

(b)   if the land is contaminated, it is satisfied that the land is suitable in its contaminated state 
(or will be suitable, after remediation) for the purpose for which the development is 
proposed to be carried out, and 

(c)   if the land requires remediation to be made suitable for the purpose for which the 
development is proposed to be carried out, it is satisfied that the land will be remediated 
before the land is used for that purpose. 
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(2)   Before determining an application for consent to carry out development that would involve a 
change of use on any of the land specified in subclause (4), the consent authority must consider 
a report specifying the findings of a preliminary investigation of the land concerned carried out 
in accordance with the contaminated land planning guidelines. 

(3)   The applicant for development consent must carry out the investigation required by subclause 
(2) and must provide a report on it to the consent authority. The consent authority may require 
the applicant to carry out, and provide a report on, a detailed investigation (as referred to in the 
contaminated land planning guidelines) if it considers that the findings of the preliminary 
investigation warrant such an investigation. 

(4)   The land concerned is: 

(a)   land that is within an investigation area, 

(b)   land on which development for a purpose referred to in Table 1 to the contaminated land 
planning guidelines is being, or is known to have been, carried out, 

(c)   to the extent to which it is proposed to carry out development on it for residential, 
educational, recreational or child care purposes, or for the purposes of a hospital—land: 

(i)   in relation to which there is no knowledge (or incomplete knowledge) as to whether 
development for a purpose referred to in Table 1 to the contaminated land planning 
guidelines has been carried out, and 

(ii)   on which it would have been lawful to carry out such development during any period 
in respect of which there is no knowledge (or incomplete knowledge). 

A desktop audit of previous land uses does not indicate any historic use that would contribute to the 
contamination of the site.  There are no substantial earthworks proposed and the proposal does not 
comprise a change of use. Council’s Environment Officer has also reviewed the application and 
raised no concerns with regards to SEPP 55. 

Consequently, no issues are raised in regard to contamination as relates to the intended use of the 
land and the requirements of clause 7.  

2.1.2 STATE ENVIRONMENTAL PLANNING POLICY NO. 71 – COASTAL PROTECTION 

Clause 21 of SEPP (Coastal Management) 2018 states that the former planning provisions continue 
to apply (and this policy does not apply) to a development application lodged, but not finally 
determined, immediately before the commencement of this Policy in relation to land to which this 
policy applies. SEPP (Coastal Management) 2018 commenced on 3 April 2018. Given the lodgement 
date of 8 December 2017 of the subject application, SEPP 71 and clause 5.5 of WLEP 2009, being the 
former planning provisions with regard to development in the coastal zone, are therefore 
considered to apply to the subject application.  

Additionally, as the subject site is located with a Sensitive Coastal Environment pursuant to SEPP 71 
and subdivision is proposed a Master Plan waiver is required to be issued prior to determination of 
any application. A waiver to the Master Plan was issued by the NSW Department of Planning & 
Environment on 16 December 2016. 

An assessment of the development against the aims and matters for consideration of the policy are 
provided below. 

2  Aims of Policy 

Aim Comment 

a) to protect and manage the natural, cultural, 
recreational and economic attributes of the 
New South Wales coast, and 

The development would likely result in adverse 
impacts on the natural attributes of the NSW 
coast.  
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b) to protect and improve existing public 
access to and along coastal foreshores to 
the extent that this is compatible with the 
natural attributes of the coastal foreshore, 
and 

The development would not impact public 
access to the coastal foreshore.  

c) to ensure that new opportunities for public 
access to and along coastal foreshores are 
identified and realised to the extent that this 
is compatible with the natural attributes of 
the coastal foreshore, and 

The development would not provide for new 
opportunities for access to the coastal foreshore.  

d) to protect and preserve Aboriginal cultural 
heritage, and Aboriginal places, values, 
customs, beliefs and traditional knowledge, 
and 

The development would not be expected to 
result in any impacts on items of Aboriginal 
cultural heritage, or Aboriginal places.  

e) to ensure that the visual amenity of the 
coast is protected, and 

The development would not be considered to 
result in an adverse impact on the visual amenity 
of the coast.  

f) to protect and preserve beach environments 
and beach amenity, and 

The development would not be considered to 
result in adverse impacts on the beach area.  

g) to protect and preserve native coastal 
vegetation, and 

The development as proposed would likely result 
in adverse impacts on coastal vegetation.  

h) to protect and preserve the marine 
environment of New South Wales, and 

The development would not be expected to 
result in adverse impacts on the marine 
environment. 

i) to protect and preserve rock platforms, and The development would not be expected to 
result in adverse impacts on rock platforms.  

j) to manage the coastal zone in accordance 
with the principles of ecologically 
sustainable development (within the 
meaning of section 6 (2) of the Protection of 
the Environment Administration Act 1991), 
and 

The development is not considered contrary to 
the principles of ESD with regards to the coastal 
zone.  

k) to ensure that the type, bulk, scale and size 
of development is appropriate for the 
location and protects and improves the 
natural scenic quality of the surrounding 
area, and 

As discussed throughout this report, the 
subdivision is of a scale and form which is not 
considered appropriate to allow for the 
protection and improvement of the natural 
scenic quality of the area.  

l) to encourage a strategic approach to 
coastal management. 

The development is not considered inconsistent 
with regard to general coastal management.  

 

  

https://legislation.nsw.gov.au/#/view/act/1991/60
https://legislation.nsw.gov.au/#/view/act/1991/60
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8. Matters for consideration 

The matters for consideration are the following: 

Matters for consideration Comment 

(a)   the aims of this Policy set out in clause 2, As outlined above it is considered that the 
proposal is inconsistent with the aims of the 
policy set out at points (g) and (k) above.  

(b)   existing public access to and along the 
coastal foreshore for pedestrians or persons 
with a disability should be retained and, 
where possible, public access to and along 
the coastal foreshore for pedestrians or 
persons with a disability should be 
improved, 

The proposal will not affect access to the coastal 
foreshore.  

(c) opportunities to provide new public access 
to and along the coastal foreshore for 
pedestrians or persons with a disability, 

The site is not in close proximity to the coastal 
foreshore.  

(d)   the suitability of development given its type, 
location and design and its relationship with 
the surrounding area, 

The proposal does not demonstrate compliance 
with WLEP 2009 or WDCP 2009. The design also 
fails to adequately address the constraints of the 
site and its relationship with the surrounding 
ecologically sensitive location. 

There are likely adverse impacts on the amenity 
of the locality and the proposal is not considered 
suitable for the location in its current form. 

(e)  any detrimental impact that development 
may have on the amenity of the coastal 
foreshore, including any significant 
overshadowing of the coastal foreshore and 
any significant loss of views from a public 
place to the coastal foreshore, 

The proposal is not expected to detrimentally 
affect the coastal foreshore.  

(f)  the scenic qualities of the New South Wales 
coast, and means to protect and improve 
these qualities, 

The proposal is not expected to impact on the 
scenic values of the NSW coast.  

(g)   measures to conserve animals (within the 
meaning of the Threatened Species 
Conservation Act 1995) and plants (within 
the meaning of that Act), and their habitats, 

The proposed development does not adequately 
consider measures to conserve the ecologically 
sensitive nature of the site in relation animals or 
their habitat. Impacts to trees onsite and the 
riparian corridor have not been adequately 
considered as part of the application and would 
likely result in adverse impacts.  

(h)   measures to conserve fish (within the 
meaning of Part 7A of the Fisheries 
Management Act 1994) and marine 
vegetation (within the meaning of that Part), 
and their habitats 

There are not expected to be negative impacts 
on fish or marine vegetation and their habitats.  
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Matters for consideration Comment 

(i)   existing wildlife corridors and the impact of 
development on these corridors, 

Impacts to flora and fauna onsite have not been 
adequately considered as part of the 
development. It is considered that adverse 
impacts would likely result.   

(j)  the likely impact of coastal processes and 
coastal hazards on development and any 
likely impacts of development on coastal 
processes and coastal hazards, 

The proposal is not expected to impact on or be 
affected by coastal processes or hazards. 

(k)   measures to reduce the potential for conflict 
between land-based and water-based 
coastal activities, 

The proposal is not expected to result in any 
conflicts between land and water based coastal 
activities.  

(l)   measures to protect the cultural places, 
values, customs, beliefs and traditional 
knowledge of Aboriginals, 

The proposal is not expected to impact on items 
of cultural importance.  

(m)   likely impacts of development on the water 
quality of coastal waterbodies, 

The proposal is not expected to impact on the 
water quality of coastal waterbodies.  

(n)   the conservation and preservation of items 
of heritage, archaeological or historic 
significance, 

Nearby items of local heritage significance have 
not been adequately considered. 

(o)   only in cases in which a council prepares a 
draft local environmental plan that applies 
to land to which this Policy applies, the 
means to encourage compact towns and 
cities, 

Not applicable.  

(p)   only in cases in which a development 
application in relation to proposed 
development is determined: 

 

(i)   the cumulative impacts of the proposed 
development on the environment, and 

The cumulative impacts of the proposal are 
considered inappropriate and will likely result in 
adverse impacts on the established environment 
of the subject site and surrounding area.  

(ii)   measures to ensure that water and 
energy usage by the proposed 
development is efficient. 

The proposal will not result in excessive energy 
or water usage.  

Conclusion  

The application is not considered to be consistent with aims (a), (g) and (k) and matters for 
consideration (a) (d), (g) (i) and (n), (p) (i) with regard to the suitability of the development for the 
site, given the likely impacts on areas of ecological significance and associated flora and fauna. 

2.1.3 STATE ENVIRONMENTAL PLANNING POLICY (VEGETATION IN NON-RURAL AREAS) 2017 

Under Clause 7 of State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 a 
person must not clear any vegetation in any non-rural area of the State to which Part 3 applies 
without the authority conferred by a permit granted by the council under that Part. 

Clause 9 of Part 3 indicates that this Part applies to vegetation in any non-rural area of the State that 
is declared by a development control plan to be vegetation to which this Part applies.  



Page 17 of 31 

The subject site is zoned R2 Low Density Residential, a non-rural area. It is considered that the 
vegetation proposed to be removed is vegetation declared by a development control plan, WDCP 
2009 Chapter E17 Preservation and Management of Trees and Vegetation, to which Part 9 would 
apply. As such, the proposed development is considered against the controls of Chapter E17 as 
presented at Section 2.3.1 of this report and being unsatisfactory. 

2.1.4 WOLLONGONG LOCAL ENVIRONMENTAL PLAN 2009 

Part 2 Permitted or prohibited development 

Clause 2.2 – zoning of land to which Plan applies  

The zoning map identifies the land as being zoned R2 Low Density Residential. 

Clause 2.3 – Zone objectives and land use table 

The objectives of the zone are as follows: 

• To provide for the housing needs of the community within a low density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to day needs of 
residents. 

Whilst the proposed development is not inconsistent with the objectives of the R2 zone it is 
considered that it does not adequately address the existing constraints of the site. As such, the 
proposed development is not supported and is recommended for refusal. 

Clause 1.4 Definitions  

subdivision of land means the division of land into 2 or more parts that, after the division, would be 
obviously adapted for separate occupation, use or disposition. 

Clause 2.6 Subdivision—consent requirements 

Clause 2.6 of WLEP 2009 allows for subdivision of land only with development consent. 

Part 4 Principal development standards 

Clause 4.1 Minimum subdivision lot size  

The minimum lot size required pursuant to Clause 4.1 of WLEP 2009 is 550m2 for the subject site. 
Each proposed lot has an area greater than the minimum lot size required. 

Part 5 Miscellaneous provisions 

Clause 5.5 Development within the coastal zone (now repealed) 

As discussed at section 2.1.2 above, the savings provisions within the SEPP (Coastal Management) 
2018 require that the previous provisions apply to development lodged but not determined prior to 
3 April 2018. As such, this clause continues to apply, in conjunction with SEPP 71 as the previous 
provisions to the now in force SEPP (Coastal Management) 2018.  

(1) The objectives of this clause are as follows: 
 

 

(a) to provide for the protection of the coastal 
environment of the State for the benefit of 
both present and future generations through 
promoting the principles of ecologically 
sustainable development, 

The ecological impacts likely from the 
development are considered unacceptable  

(b) to implement the principles in the NSW 
Coastal Policy, and in particular to: 

(i) protect, enhance, maintain and restore the 
coastal environment, its associated 

 

 

It is considered that the proposed development 
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ecosystems, ecological processes and 
biological diversity and its water quality, and 

(ii) protect and preserve the natural, cultural, 
recreational and economic attributes of the 
NSW coast, and 

(iii) provide opportunities for pedestrian public 
access to and along the coastal foreshore, 
and 

(iv) recognise and accommodate coastal 
processes and climate change, and 

(v) protect amenity and scenic quality, and 
(vi) protect and preserve rock platforms, beach 

environments and beach amenity, and 
(vii) protect and preserve native coastal 

vegetation, and 
(viii) protect and preserve the marine 

environment, and 
(ix) ensure that the type, bulk, scale and size of 

development is appropriate for the location 
and protects and improves the natural scenic 
quality of the surrounding area, and 

(x) ensure that decisions in relation to new 
development consider the broader and 
cumulative impacts on the catchment, and 

(xi) protect Aboriginal cultural places, values and 
customs, and 

(xii) protect and preserve items of heritage, 
archaeological or historical significance. 

 

would likely have adverse impacts on ecological 
biodiversity of the coastal area and would not 
allow its protection, enhancement and 
restoration as outlined throughout the report.  

  

(2) Development consent must not be granted to 
development on land that is wholly or partly 
within the coastal zone unless the consent 
authority has considered: 

 

(a) existing public access to and along the 
coastal foreshore for pedestrians (including 
persons with a disability) with a view to: 
(i) maintaining existing public access and, 

where possible, improving that access, 
and 

(ii) identifying opportunities for new public 
access, and 

No changes to the public access to the foreshore 
are proposed as part of the subject application.  

(b) the suitability of the proposed development, 
its relationship with the surrounding area 
and its impact on the natural scenic quality, 
taking into account: 
(i) the type of the proposed development 

and any associated land uses or 
activities (including compatibility of any 
land-based and water-based coastal 
activities), and 

(ii) the location, and 
(iii) the bulk, scale, size and overall built 

The proposal is considered unsuitable for the site 
based on the information submitted and the 
existing site constraints, as discussed throughout 
this report. Concerns are raised with regard to 
the impact on NRS – Bio areas, tree removal and 
inconsistency with the character of the 
surrounding area.  

The application submission has not adequately 
demonstrated that the development would not 
result in adverse impacts on the surrounding 
area and its scenic quality.  
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form design of any building or work 
involved, and 

 
(c) the impact of the proposed development on 

the amenity of the coastal foreshore 
including: 
(i) any significant overshadowing of the 

coastal foreshore, and 
(ii) any loss of views from a public place to 

the coastal foreshore, and 
 

The development would not be expected to 
result in direct impacts on the amenity of the 
coastal foreshore.   

(d) how the visual amenity and scenic qualities of 
the coast, including coastal headlands, can be 
protected, and 

The development would not be expected to 
result in direct impacts on the scenic quality of 
the coast.   

(e) how biodiversity and ecosystems, including: 
(i) native coastal vegetation and existing 

wildlife corridors, and 
(ii) rock platforms, and 
(iii) water quality of coastal waterbodies, and 
(iv) native fauna and native flora, and their 

habitats, 
can be conserved, and 

The ecological impacts likely from the 
development proposal are considered 
unacceptable  

(f) the cumulative impacts of the proposed 
development and other development on the 
coastal catchment. 

The likely impacts from the development 
proposal when considered cumulatively are 
considered unacceptable in the coastal 
catchment.  

(3) Development consent must not be granted to 
development on land that is wholly or partly 
within the coastal zone unless the consent 
authority is satisfied that: 

 

(a) the proposed development will not impede or 
diminish, where practicable, the physical, land-
based right of access of the public to or along the 
coastal foreshore, and 

The proposal is not considered likely to result in 
change in the way people access the public 
foreshore, given the grade of the site.  

(b) if effluent from the development is disposed 
of by a non-reticulated system, it will not have a 
negative effect on the water quality of the sea, or 
any beach, estuary, coastal lake, coastal creek or 
other similar body of water, or a rock platform, 
and 

Effluent disposal is available via connection into 
the existing reticulated systems.  

(c) the proposed development will not discharge 
untreated stormwater into the sea, or any beach, 
estuary, coastal lake, coastal creek or other 
similar body of water, or a rock platform, and 

It remains unclear what treatment measures are 
proposed to ensure the proposal will not result 
in the discharge of untreated stormwater into 
the sea.  

(d) the proposed development will not: 
(i) be significantly affected by coastal 

hazards, or 
(ii) have a significant impact on coastal 

hazards, or 
(iii) increase the risk of coastal hazards in 

The proposed development is not considered 
likely to be impacted by or impact upon coastal 
hazards. 
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relation to any other land. 
 

Clause 5.10 Heritage conservation 

Council’s Heritage Officer has reviewed the application submission and identified that the proposed 
development is located within the vicinity of a number of heritage items as outlined in figure 5 
below: 

 
Figure 5: Heritage Items - Schedule 5 WLEP 2009 

Schedule 5 of WLEP 2009 identifies that Heritage Item No. 6503 (Wet sclerophyll forest) which 
relates to the road reserves Old Coast Road, Park Parade, The Drive and Chellow Dene Avenue is of 
local significance. 

Schedule 5 also identifies heritage items 6128 and 6129 which are houses located on The Drive 
which are both of local significance. In particular heritage item 6128 directly adjoins the subject site 
to the northwest as identified in the mapping above. 

Council’s Heritage Officer has raised concerns with regards to the increased traffic flow from the 
proposed 7 lots and the construction of a new access road onto Park Parade, which is within the 
curtilage of the adjoining Wet Sclerophyll Forest Riparian Corridor, which is considered to have a 
significant impact on the retention of the already fragmented Riparian Corridor. 

Consequently, the proposed development is not considered to satisfy the objectives of the clause. 

Part 7 Local provisions – general 

Clause 7.1 Public utility infrastructure  

Relevant conditions of consent could be recommended requiring approval from the relevant 
authorities for the connection of electricity, water and sewage to service the site if the development 
were to proceed. 

Clause 7.2 Natural resource sensitivity – biodiversity  

Council records indicate the site is affected by “Natural Resource Sensitivity – Biodiversity” as 
outlined below in figure 6: 
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Figure 6: Natural Resource Sensitivity - Biodiversity Area 

As such, the relevant provisions of Clause 7.2 are as follows: 
 
(1)   The objective of this clause is to protect, maintain or improve the diversity and condition of the 

native vegetation and habitat, including: 

(a)   protecting biological diversity of native flora and fauna, and 

(b)   protecting the ecological processes necessary for their continued existence, and 

(c)   encouraging the recovery of threatened species, communities, populations and their 
habitats. 

Comment: - The application proposes a variety of works within the Natural resource sensitivity – 
biodiversity area which is further enhanced by the restricted building zone (tree) restrictions 
previously established via subdivision on DP 1190049 and associated 88B instrument. These works 
include driveways and associated retaining walls, sub-surface drainage lines, stormwater drainage 
lines, and tree removal within these restricted building zones. A lack of detail has been provided 
regarding the proposed driveways, retaining walls and subsurface drainage lines required. 

Works required to facilitate the creation of proposed lots 1, 2 & 3 within the Natural resource 
sensitivity – biodiversity area are considered excessive and inconsistent with the provisions of sub-
clause 1 objectives above. It is further noted that tree removal within both the restricted building 
zone and biodiversity area is proposed and that the proposed building envelope of lot 3 does not 
comply with the minimum dimensions of Chapter B2 of WDCP 2009.  

The proposed development has been assessed against the objectives of Clause 7.2 and it is 
considered it does not adequately act to protect, maintain or improve the diversity and condition of 
native vegetation and habitat including the protection of native flora and fauna, ecological processes 
necessary for continued existence or encourages the recovery of threatened species communities, 
populations and their habitats. As such, the proposed development is not supported. 

(2)   This clause applies to land that is identified as “Natural resource sensitivity—biodiversity” on the 
Natural Resource Sensitivity—Biodiversity Map. 

https://www.legislation.nsw.gov.au/#/view/EPI/2010/76/maps
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Comment: - As outlined in the mapping above the majority of the site is identified as natural 
resource sensitivity – biodiversity.  

(3)   Development consent must not be granted for development on land to which this clause applies 
unless the consent authority has considered the impact of the development on: 

(a)  native terrestrial flora and fauna and its habitat, and 

(b)  native aquatic flora and fauna and its habitat, and 

(c)  the ecological role of the land, waterways, riparian land or wetland, and 

(d)  threatened species, communities, populations and their habitats. 

Comment: - Council has considered the impact of the proposed development on the provisions of 
sub-clause 3 and is not satisfied that it meets the objectives of the clause or the provisions of sub-
clause 4 below. 

(4)   Development consent must not be granted to development on land to which this clause applies 
unless the consent authority is satisfied that the development is consistent with the objectives of 
this clause and: 

(a)  the development is designed, sited and managed to avoid potential adverse 
environmental impact, or 

(b)  if a potential adverse environmental impact cannot be avoided, the development: 

(i)    is designed and sited so as to have minimum adverse environmental impact, and 

(ii)   incorporates effective measures so as to have minimal adverse environmental 
impact, and 

(iii)  mitigates any residual adverse environmental impact through the restoration of 
any existing disturbed or modified area on the site. 

Comment: - Works proposed in these ecologically sensitive areas includes driveways and associated 
retaining walls, sub-surface drainage lines, stormwater drainage lines, and tree removal within 
restricted building zones established for tree protection. These works are required to facilitate the 
creation of building envelopes on proposed lots 1, 2 and 3, however, inadequate details have been 
provided with regards to driveways, retaining walls and subsurface drainage lines proposed. It is 
further noted that the indicative building envelope for proposed lot 3 cannot be achieved due to the 
constraints of the lot and associated civil works required. 

It is not considered that the proposed works and subdivision layout are designed, sited or managed 
in a manner which avoids potential adverse environmental impacts. Additionally, it is considered 
that the proposal has also not adequately avoided or been designed or sited in a manner to have 
minimal adverse impacts. It does not incorporate effective measures to have minimal adverse 
impact and does not adequately demonstrate that mitigation of these impacts has been achieved to 
existing or modified areas of the site. 

Council’s Environment Officer has also reviewed the proposed development and identified that the 
proposal does not demonstrate compliance with Clause 7.2 for a number of reasons including the 
following: 

• The site includes areas of endangered ecological communities Illawarra Subtropical 
Rainforest and Littoral Rainforest in areas mapped also as NRS – Bio. It was also identified 
that the site provides small areas of foraging and roosting habitat for the grey-headed flying 
fox (listed as vulnerable under both the Threatened Species Conservation Act 1995 and the 
Commonwealth Environment Protection and Biodiversity Conservation Act 1999) and limited 
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foraging habitat for the Powerful Owl (listed as vulnerable under the Threatened Species 
Conservation Act 1995).  

• The proposal would result in the removal of native vegetation from areas mapped as NRS – 
Bio, including from areas identified as Illawarra Subtropical Rainforest and Littoral 
Rainforest. 

• The proposed subdivision, access way and drainage and subsequent driveways and dwellings 
would result in potential adverse environmental impact as some native vegetation, including 
some native vegetation in areas of the threatened ecological communities Illawarra 
Subtropical Rainforest and Littoral Rainforest are proposed to be removed.   

• The subdivision as proposed (seven lots) is not considered to have been designed to have 
minimum adverse environmental impact.  Opportunity would exist to design the subdivision 
to further reduce adverse environmental impacts, particularly on the western side of the 
subject lot.   

Overall, it is considered that the proposed layout does not adequately observe the ecologically 
significant features of the site. The required civil works and tree removal within the Natura Resource 
– Biodiversity area has not been satisfactorily resolved as inconsistencies in the plans and 
documents remain and variations to Council’s development control plans remain unresolved as 
outlined in the report.  

Consequently, the proposed development does not comply with the provisions of Clause 7.2 and is 
not supported. 

Clause 7.3 Flood planning area  

A review of Council records indicates the subject sites are flood affected. Council’s Stormwater 
Officer has assessed the application in this regard and is satisfied. Conditions could be recommended 
if the development were to proceed. 

Clause 7.4 Riparian lands  

(1)  The objective of this clause is to ensure that development does not adversely impact 
upon riparian lands. 

(2)  This clause applies to land shown as “riparian land” on the Riparian Land Map. 

(3)  Despite any other provision of this Plan, development consent must not be granted for 
development on land to which this clause applies unless the consent authority has considered 
the impact of the proposed development on the land and any opportunities for rehabilitation 
of aquatic and riparian vegetation and habitat on that land. 

The Riparian Land Map indicates the site contains riparian lands in the form of a category 3 
watercourse (bank stability and water quality). The riparian corridor is also located in an area of 
Natural resource sensitivity – biodiversity owing to its ecological significance. Council’s Environment 
Officer has reviewed the application submission and has identified that as a category 3 watercourse 
a minimum 10m wide riparian corridor from top of bank is required. However, a 5m wide corridor is 
proposed which does not comply with Chapter E23 (Riparian land management) of WDCP 2009. It is 
further noted that this non-compliant 5m wide riparian corridor has the driveway servicing proposed 
lots 1, 2, and 3 encroaching into this corridor which is then proposed to be offset on the eastern side 
of the corridor. The submitted Vegetation Management Plan submitted in support of this application 
fails to acknowledge this offset and the latest subdivision plan. 

It is also noted that the riparian corridor is located across two proposed lots which is considered to 
create ongoing maintenance issues resulting in adverse impacts on the restoration and 
enhancement of the corridor overtime.  

https://www.legislation.nsw.gov.au/#/view/EPI/2010/76/maps
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As such, the proposed development is not considered to be consistent with the objectives of Clause 
7.4(1) as the riparian corridor width and ongoing ownership management remains unresolved.  

The proposal is considered Integrated Development as it requires a controlled activity approval 
pursuant to Section 91 of the Water Management Act 2000. Details of the original proposal and 
amended deign were referred to the NSW Natural Resources Access Regulator (NRAR) and a 
response was received on 23 July 2018 raising no objection subject to the imposition of general 
terms of approval (GTAs). 

Clause 7.5 Acid Sulfate Soils  

The proposal is identified as being affected by class 5 acid sulfate soils. Council’s Environment Officer 
has reviewed the application with regards to acid sulfate soils and is satisfied. 

Clause 7.6 Earthworks  

The proposal comprises earthworks to facilitate driveway access, retaining walls and sub-surface 
drainage lines. The earthworks could be expected to result in unreasonable impacts on the 
environmental functions and processes, neighbouring properties or features of the surrounding land 
when undertaken with regards to Council’s Geotechnical Officers advice.  

However, inadequate information has been provided regarding any required retaining walls for the 
turning head with proposed lot 3 which will likely have adverse impacts on trees located in close 
vicinity nor has the transect of required sub-surface drainage lines been identified. 

Consequently, the proposed development does not comply with the provisions of Clause 7.6 and is 
not supported. 

2.2 SECTION 4.15 (1)(A)(II)  ANY PROPOSED INSTRUMENT 

State Environmental Planning Policy (Coastal Management) 2018 

As discussed at 2.1.5 above, SEPP (Coastal Management) 2018 came into force on 3 April 2018. 
Clause 21 of SEPP (Coastal Management) 2018 states that the former planning provisions continue 
to apply (and this policy does not apply) to a development application lodged, but not finally 
determined, immediately before the commencement of this Policy in relation to land to which this 
policy applies. SEPP (Coastal Management) 2018 commenced on 3 April 2018. Given the lodgement 
date of 8 December 2017 of the subject application, SEPP 71 and clause 5.5 of WLEP 2009, being the 
former planning provisions with regard to development in the coastal zone, are therefore 
considered to apply to the subject application.  

Despite not being a proposed instrument, consideration of the now in force SEPP (Coastal 
Management) 2018 is relevant in this case. The subject site is wholly impacted by the Coastal 
Environment Area as identified in figure 7 below. 
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Figure 7: Coastal Management – Coastal Environment Area (whole site blue shading) 

Division 3 Coastal environment area 

14 Development on land within the coastal environment area 

(1) Development consent must not be granted to development on land that is wholly or partly within 
the coastal environment area unless the consent authority is satisfied that the proposed 
development: 

(a) is not likely to cause adverse impacts on the biophysical, hydrological (surface and 
groundwater) and ecological environment, and 

(b) is not likely to significantly impact on geological and geomorphological coastal processes 
and features or be significantly impacted by those processes and features, and 

(c) is not likely to have an adverse impact on the water quality of the marine estate (within 
the meaning of the Marine Estate Management Act 2014), in particular, having regard to the 
cumulative impacts of the proposed development on the marine estate including sensitive 
coastal lakes, and 

(d) is not likely to have an adverse impact on native vegetation and fauna and their 
habitats, undeveloped headlands and rock platforms, and 

(e) will not adversely impact Aboriginal cultural heritage and places, and 

(f) incorporates water sensitive design, including consideration of effluent and stormwater 
management, and 

(g) will not adversely impact on the use of the surf zone. 

(2) In this clause, sensitive coastal lake means a body of water identified in Schedule 1. 

Comment: - Proposed works within the coastal environment area include driveways and associated 
retaining walls, sub-surface drainage lines, stormwater drainage lines, and tree removal within 
restricted building zones. Council as consent authority cannot be satisfied that the proposed 
development will not have adverse impacts on the biophysical, hydrological and ecological 
environment of the subject site and surrounds or on the native vegetation and fauna and associated 
habitats. As such, the proposed development is not supported with regards to the considerations of 
the Coastal Management SEPP 2016. 
 
A review of Council’s associated CZMP coastal hazard mapping extents identifies that the subject site 
is not impacted by any coastal geotechnical risk or inundation constraint.  
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2.3 SECTION 4.15 (1)(A)(III) ANY DEVELOPMENT CONTROL PLAN 

2.3.1 WOLLONGONG DEVELOPMENT CONTROL PLAN 2009 

Considerations of compliance with relevant Chapters of the WDCP 2009 are presented at 
Attachment 2. 

In summary several non-compliances are apparent with the development and as such the proposal is 
not supported. 

2.3.2 WOLLONGONG CITY-WIDE DEVELOPMENT CONTRIBUTIONS PLAN (2018) 

The estimated cost of works is >$100,000 ($500,000) and a levy of 1% is applicable under this plan as 
the threshold value is $100,000.  

2.4 SECTION 4.15 (1)(A)(IIIA) ANY PLANNING AGREEMENT THAT HAS BEEN ENTERED INTO UNDER 
SECTION 93F, OR ANY DRAFT PLANNING AGREEMENT THAT A DEVELOPER HAS OFFERED TO ENTER 
INTO UNDER SECTION 93F 

There are no planning agreements entered into or any draft agreement offered to enter into under 
S93F which affect the development. 

2.5 SECTION 4.15 (1)(A)(IV) THE REGULATIONS (TO THE EXTENT THAT THEY PRESCRIBE MATTERS 
FOR THE PURPOSES OF THIS PARAGRAPH) 

92   What additional matters must a consent authority take into consideration in determining a 
development application? 

No demolition is proposed and the site is not located within the coastal zone. 

93   Fire safety and other considerations 

Not applicable. 

94   Consent authority may require buildings to be upgraded 

Not applicable. 

2.6 SECTION 4.15 (1)(A)(V) ANY COASTAL ZONE MANAGEMENT PLAN (WITHIN THE MEANING OF 
THE COASTAL PROTECTION ACT 

Repealed. 

 

2.7 SECTION 4.15 (1)(B) THE LIKELY IMPACTS OF DEVELOPMENT 

Context and Setting:   

The subject site is zoned R2 – Low Density Residential and consists of both cleared areas and 
vegetated areas containing a variety of trees considered of ecological significance including the 
endangered ecological communities Illawarra Subtropical Rainforest and Littoral Rainforest. The 
majority of the subject site is constrained by the Natural Resource Sensitivity – Biodiversity mapping 
as a result of its ecological significance. A riparian corridor also traverses the site from north to south 
and is identified as a category 3 watercourse for bank stability and water quality. The site is also 
constrained by restricted building zones established for the retention of trees on DP1190049 and the 
associated 88b instrument. The area surrounding the site is best described as low density residential 
development in the form of one and two storey dwellings generally of an environmentally sensitive 
nature owing to the ecologically significance of the wider Stanwell Park area. In close proximity to 
the subject site is also a variety of heritage items listed in Schedule 5 of WLEP 2009 which relate to 
heritage dwellings and Wet Sclerophyll Forest Riparian Corridors located within the road reserves of 
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Old Coast Road, Park Parade, The Drive and Chellow Dene Avenue which are of local significance. 

Therefore, the existing context and setting is one of environment significance containing low density 
dwellings which responds to the prevailing topography and ecology of the surrounding area. 

The proposed seven (7) lot subdivision will likely result in adverse impacts on the existing context 
and setting. The proposed works to facilitate the subdivision will result in tree removal within NRS 
Bio areas, endangered ecological communities and within restricted building zones (trees).  

Access, Transport and Traffic:   

Council’s Traffic Engineer has assessed the application submission and raised no objection. However 
unresolved related matters remain in relation to entry point on Park Parade and manoeuvring within 
the site to satisfy the requirements of NSW RFS. 

Public Domain:    

The proposed subdivision works will likely adversely impact the public domain. The proposal 
requires the removal of a significant number of trees which have previously been identified for 
retention via restricted building zones. The trees in these areas have a positive impact on the 
surrounding area and public domain as a whole. It is also noted that Stanwell Park Recreation Area is 
located to the south and views to the subject site and its ecologically significant features are 
available. As such, removal of ecologically significant trees will have adverse impacts on the public 
domain. 

Utilities:   

The proposal is not envisaged to place an unreasonable demand on utilities supply. 

Heritage:    

Council’s Heritage Officer has reviewed the application submission and identified that the proposed 
development is located within the vicinity of a number of heritage items. Schedule 5 of WLEP 2009 
identifies that Heritage Item No. 6503 (Wet sclerophyll forest) which relates to the road reserves Old 
Coast Road, Park Parade, The Drive and Chellow Dene Avenue is of local significance. 

Schedule 5 also identifies heritage items 6128 and 6129 which are houses located on The Drive 
which are both of local significance. In particular heritage item 6128 directly adjoins the subject site 
to the northwest as identified in the mapping above. 

Council’s Heritage Officer has raised concerns with regards to the increased traffic flow from the 
proposed 7 new lots and the construction of a new access road onto Park Parade, which is within the 
curtilage of the adjoining Wet Sclerophyll Forest Riparian Corridor, which is considered to have a 
significant impact on the retention of the already fragmented Riparian Corridor. 

Consequently, concerns with regards to impacts on established heritage has been identified and has 
not been adequately addressed in the application submission. 

Other land resources:   

The proposal is not envisaged to adversely impact upon any valuable land resources. 

Water:   

Likely impacts on water resources relating to the site could be adequately managed through the 
implementation of appropriate construction controls relating to sediment and soil erosion measures. 
It is also noted that NRAR has imposed General Terms of Approval which also include management 
requirements for the riparian corridor to be imposed on any consent granted. 

Soils:   

The subject site is identified as potentially containing acid sulfate soils. Council’s Environment Officer 
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has reviewed the application and has raised no concerns with regards to acid sulfate soils. As such, 
no concerns are raised with regards to the soils of the subject site or surrounding area, however this 
is subject to resolution of sub-surface drainage lines transects. 

Air and Microclimate:   

The proposal is not expected to have negative impact on air or microclimate.  

Flora and Fauna:   

The subject site contains a variety of flora and fauna which is considered of ecological significance in 
the form of threatened ecological communities Illawarra Subtropical Rainforest and Littoral 
Rainforest and potential foraging and roosting habitat for the grey-headed flying fox (listed as 
vulnerable under both the Threatened Species Conservation Act 1995 and the Commonwealth 
Environment Protection and Biodiversity Conservation Act 1999) and limited foraging habitat for the 
Powerful Owl (listed as vulnerable under the Threatened Species Conservation Act 1995). The 
application submission does not adequately consider the likely impacts on the flora and fauna of the 
subject site as reports do not adequately consider amended subdivision layouts, additional tree 
removal, civil works required to facilitate geotechnical requirements or drainage. 

As such, inadequate information has been provided to allow a full and through assessment of the 
proposal and the proposed tree removal is considered unacceptable due to the established 
restricted building zones for tree retention and areas identified as natural resource sensitivity – 
biodiversity established to ensure flora and fauna is protected, maintained and improved consistent 
with the provisions of Clause 7.2 of WLEP2009 outlined above. 

Waste:   

Conditions could be attached to any consent granted that waste generated during the construction 
is appropriately managed onsite and disposed of correctly. 

Energy:   

The proposal is not envisaged to have unreasonable energy consumption. 

Noise and vibration:   

A condition could be attached to any consent granted that nuisance be minimised during any 
construction, demolition, or works. 

Natural hazards:   

Council records list the site as being flood affected, bushfire prone, unstable land, and acid sulfate 
soil affected.  Council Officers have reviewed the natural hazards and are satisfied. However, as 
outlined in section 2.3.1 – Chapter E16 Bushfire Management matters regarding bushfire compliance 
required by the NSW RFS have not been adequately addressed in the amended plans lodged. This 
relates predominately to management of the site outside of the riparian corridor as an inner 
protection area which may further impact trees and the carriageway width for proposed lots 2 and 3 
which does not currently comply. 

Technological hazards:   

There are no technological hazards affecting the site that would prevent the proposal.  

Safety, Security and Crime Prevention:    

This application does not result in opportunities for criminal or antisocial behaviour. 

Social Impact:    

The proposal is not expected to create a negative social impact. 
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Economic Impact:    

The proposal is not expected to create negative economic impact. 

Site Design and Internal Design:   

The application does request a number of variations to Council’s development control plans as 
outlined above. As such, it is considered that the proposed development is considered not to have 
been designed to adequately consider the existing constraints of the site or would result in the 
orderly development of the lot for subdivision. 

Construction:   

Conditions of consent can be recommended in relation to construction impacts such as hours of 
work, erosion and sedimentation controls, excavation, demolition and use of any crane, hoist, plant 
or scaffolding.  

A condition can be attached to any consent granted that all works would need to be in compliance 
with the Building Code of Australia. 

Cumulative Impacts:  

The proposal in its current form is expected to have negative cumulative impacts and is not 
supported. 

2.8 SECTION 4.15 (1)(C) THE SUITABILITY OF THE SITE FOR DEVELOPMENT  

Does the proposal fit in the locality?   

Due to the non-compliances outlined above the proposal is not considered to fit the locality within 
which it is proposed to be located.  
Are the site attributes conducive to development?    

The constraints of the site are coastal zone, bushfire, uncategorised flood risk precinct, filled land, 
unstable land, acid sulfate soils, ecological sensitive land and easements/restrictions. The application 
has been assessed and Council has identified a number of non-compliances with SEPP 71, Coastal 
Management SEPP, WLEP 2009 and WDCP 2009 which are identified throughout this report. As such, 
it is considered that the site attributes are no conducive to the proposed development and it is 
therefore not supported. 

2.9 SECTION 4.15 (1)(D) ANY SUBMISSIONS MADE IN ACCORDANCE WITH THIS ACT OR THE 
REGULATIONS 

See Section 1.3 above. 

2.10 SECTION 4.15 (1)(E) THE PUBLIC INTEREST 

It is considered that the proposed development is not in the public interest as it does not comply 
with a range of controls in SEPPs, WLEP 2009 and WDCP 2009 as outlined above in this report. The 
proposal is considered inappropriate with consideration to site constraints, contrary to the relevant 
planning controls and in the current form, approval would not be considered to be in the public 
interest. 

3 CONCLUSION 

This application has been assessed having regard to the Heads of Consideration under Section 4.15 
of the Environmental Planning and Assessment Act 1979. 

It is considered that the proposed development will likely have adverse impacts on the ecologically 
significant characteristics of the subject site and does not comply with provisions of WLEP 2009 or 
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WDCP 2009. The applicant has also not provided adequate justification for the modifications sought 
to restricted building zones established previously on DP1190049 and associated 88b instrument.   

Internal referrals from Council’s Geotechnical, Stormwater, Landscape, Traffic, and Subdivision 
Officers have returned satisfactory advice. Concerns have been raised by Council’s Environment and 
Heritage Officers regarding ecological impacts on the subject site and surrounding area. Sydney 
Water, NSW RFS and NRAR – Water have returned satisfactory advice. 

Several matters including those identified within submissions remain unresolved.  

It is not considered that the proposed development has not been designed appropriately given the 
constraints and characteristics of the site, is inconsistent with the existing and desired future 
character of the locality and has the potential to result in significant adverse impacts on the 
ecological significance of the subject site and surrounding area.  

4 RECOMMENDATION 

This application has been assessed as unsatisfactory having regard to the Heads of Consideration 
under Section S4.15(1) of the Environmental Planning and Assessment Act 1979, the provisions of 
Wollongong Local Environmental Plan 2009 and all relevant Council DCPs, Codes and Policies. 

Having regard to the above information, the application is considered to be unsatisfactory and is 
recommended for refusal for the following reasons: 

1. Pursuant to the provisions of Section 4.15 (1)(a)(i) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with: 

• State Environmental Planning Policy No. 71 

2. Pursuant to the provisions of Section 4.15 (1)(a)(i)of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with 
Wollongong Local Environmental Plan 2009: 

• Clause 5.5 Development within the coastal zone 
• Clause 5.10 Heritage conservation  
• Clause 7.2 Natural resource sensitivity – biodiversity 
• Clause 7.4 Riparian lands 
• Clause 7.6 Earthworks 

3. Pursuant to the provisions of Section 4.15 (1)(a)(ii) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with: 

• State Environmental Planning Policy (Coastal Management) 2018 

4. Pursuant to the provisions of Section 4.15 (1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979, it is considered that the proposal fails to demonstrate consistency with 
the provisions of the Wollongong Development Control Plan 2009: 

• Chapter B2:   Residential Subdivision; 
• Chapter E3: Car Parking Access and Traffic Management 
• Chapter E11: Heritage Conservation; 
• Chapter E16: Bushfire Management;  
• Chapter E17: Preservation and Management of Trees and Vegetation;  
• Chapter E18: Threatened Species; and 
• Chapter E23: Riparian Land Management  

4. Pursuant to the provisions of Section 4.15 (1)(b) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate that the likely 
impacts of the development will not be adverse. 



Page 31 of 31 

5. Pursuant to the provisions of Section 4.15 (1)(c) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate that the site is 
suitable for the development  

6. Pursuant to the provisions of Section 4.15 (1)(d)&(e) of the Environmental Planning and 
Assessment Act, 1979, it is considered that having regard for the relevance of submissions 
received and in the circumstances of the case, approval of the development would set an 
undesirable precedent for similar inappropriate development and is therefore, not in the 
public interest. 

5 ATTACHMENTS 

1 Plans 

2 Compliance table for WDCP 2009   

3 Reasons for refusal 
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Attachment 3 – Reasons for Refusal 

1. Pursuant to the provisions of Section 4.15 (1)(a)(i) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with: 

• State Environmental Planning Policy No. 71 

2. Pursuant to the provisions of Section 4.15 (1)(a)(i)of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with 
Wollongong Local Environmental Plan 2009: 

• Clause 5.5 Development within the coastal zone 
• Clause 5.10 Heritage conservation  
• Clause 7.2 Natural resource sensitivity – biodiversity 
• Clause 7.4 Riparian lands 
• Clause 7.6 Earthworks 

3. Pursuant to the provisions of Section 4.15 (1)(a)(ii) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate consistency with: 

• State Environmental Planning Policy (Coastal Management) 2018 

4. Pursuant to the provisions of Section 4.15 (1)(a)(iii) of the Environmental Planning and 
Assessment Act 1979, it is considered that the proposal fails to demonstrate consistency with 
the provisions of the Wollongong Development Control Plan 2009: 

• Chapter B2:   Residential Subdivision; 
• Chapter E3: Car Parking Access and Traffic Management 
• Chapter E11: Heritage Conservation; 
• Chapter E16: Bushfire Management;  
• Chapter E17: Preservation and Management of Trees and Vegetation;  
• Chapter E18: Threatened Species; and 
• Chapter E23: Riparian Land Management  

4. Pursuant to the provisions of Section 4.15 (1)(b) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate that the likely 
impacts of the development will not be adverse. 

5. Pursuant to the provisions of Section 4.15 (1)(c) of the Environmental Planning and 
Assessment Act, 1979, it is considered that the proposal fails to demonstrate that the site is 
suitable for the development  

6. Pursuant to the provisions of Section 4.15 (1)(d)&(e) of the Environmental Planning and 
Assessment Act, 1979, it is considered that having regard for the relevance of submissions 
received and in the circumstances of the case, approval of the development would set an 
undesirable precedent for similar inappropriate development and is therefore, not in the public 
interest. 
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