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Planning Agreement

Vista Park
Parties
Coungcil Name Wollongeng City Council
Address 41 Burelli Street
Wollongong NSW 2500
ABN 63 139 525 939
Developer Name R.W. Sheargoid Pty Limited
Address Suite 5, Building 1
106 Q!d Pittwater Road
Brookvale NSW 2100
ABN 82 000 260 462 J
Background
A The Developer is the registered proprietor of the Land.
B The Developer has made a Development Application with Council.
c The Developer has offered to provide the Contributions if the Development is undertaken.

Operative Provisions

1 Agreement

The agreement of the parties is set out in the Operative Provisions of this document, in
consideration of, among other things, the mutual promises contained in this document.

2 Definitions and interpretation

241 Defined terms

In this document, words beginning with a capital letter that are defined in Part 1 of Schedule 1
have the meaning ascribed to them in that schedule.

22 {nterpretation

The interpretational rules contained in Part 2 of Schedule 1 apply in the interpretation of this
document.

© Marsdens Law Group 1
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Application and operation of agreement

31 Pianning Agreement
This document is a planning agreement:
@}] within the meaning set out in s93F of the Act; and
(2) governed by Subdivision 2 of Division 6 of Part 4 of the Act.
3.2 Application
This document applies to both the Land and the Development.
3.3 Operation of document
{1) Subject to paragraph (2), this document operates from the date it is executed by both
parties.
(2} The following clauses of this document will only operate if and when Council grants
the Development Consent:
(a) clauses 6 to 12 (inclusive); and
{b) clause 16.
4 Application of s94 and s94A
4.1 Application
This document excludes the application of section 34 or section 94A of the Act to the
Development.
4.2 Consideration of Benefits
Section 94(8) of the Act does not apply to the Contributions that are to be carried out or
pravided pursuant to this document.
5 Satisfaction of contribution condition
5.1 Determination of Development Cost
(1) Upon Completion of any Item of Work the Developer must provide Council with a
certificate from a Quantity Surveyor in favour of both Council and the Developer as to
the Development Cost of the relevant ltem of Work.
{2) The determination of the Quantity Surveyor as to the Development Cost of an Item of
Work is conclusive and hinding on the parties except in the case of manifest error.
5.2 Calculating Contribution Values
The parties acknowledge that for where an Item of Work is identified in Schedule 4 as having
a Contribution Value, the following mechanism will apply:
(1) The amount of the Contribution Value will be calculated based on the actual cost of an
item of Work or the agreed cost estimate, whichever is the lesser,
© Marsdens Law Group 2
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(2) The agreed cost estimate can be amended by submission of a variation request which
will be reviewed and certified by the Quantity Surveyor.

(3) The actual cost of Works is required to be evidenced and verified by a registered
Quantity Surveyor,

4) The Quantity Surveyor costs are to be borne by the Developer.
53 Credit for Contribution Values

(N Once determined in accordance with clause 5.2, the Contribution Value of an Iltem of
Work will generate a credit equal to the amount of that Contribution Vaiue.

(2) The Developer, by letter in writing to Council, may then elect to use any credit
generated under paragraph (1) to reduce any:

(a monetary Section 94 or Section 94A contribution required pursuant to a
condition of Development Consent; or

(b} Monetary Contribution required to be made under this document.

6 Valuation of Designated Land

6.1 Initial Valuation

{1 For the purposes of determining the final Contribution Value of a parcel of Designatad
Land Council may obtain a valuation of that parcet:

(a) as at the date it is dedicated to Council; and

()] having regard to the matters set out in s55 of the Acquisition Act and the
definitions contained in that Act,

{Initial Valuation).

(2) Council must provide a copy of the Iinitial Valuation to the Developer within five (5)
business days of receiving it.

{3) If the Developer does not accept the Initial Valuation it may serve notice on Council to
that effect.
{4) If the Developer fails to serve a notice en Council under paragraph (3) within twenty

(20} business days of the date it receives the initial Valuation:
(a) it will be deemed to have accepted the Initial Valuation; and

(b} the Contribution Value of the relevant parcel of Designated Land will be the
value ascribed in the Initial Valuation.

6.2 Developer’s Vatuation

(1 if the Developer serves a notice on Council under clause 6.1(3), the Developer will
obtain a valuation of the relevant parcel of the Designated Land:

(a) as at the date it is dedicated to Council; and

(b) having regard to the matters set out in $55 of the Acquisition Act and the
definitions contained in that Act,

® Marsdens Law Group 3
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{Developer’'s Valuation).

(2} The Developer must provide a copy of the Developer's Valuation to Council within five
(5) business days of receiving it.

3 If Council does not accept the Developer’'s Valuation it may serve notice on the
Developer to that effect.

(4 If Council fails to serve a notice on the Developer under paragraph (3) within twenty
{20) business days of the date it receives the Developer's Valuation:

(a) it will be deemed to have accepted the Developer's Valuation; and

(b) the Contribution Value of the relevant parcel of Designated Land will be the
value ascribed in the Developer's Valuation.

6.3 VG Valuation
N If Council does not accept the Developer's Valuation, Council must promptly abtain a
valuation of the relevant parcel of Designated Land from the Valuer General of NSW:
(a) as at the date it is dedicated to Council; and
(b) having regard to the matters set out in s55 of the Acquisition Act,
(VG Valuation).
(2) Council must provide a copy of the VG Valuation to the Developer within five (5)
business days of receiving it.
{3) If the VG Valuation is obtained the Contribution Value of the relevant parcel of
Designated Land will be the value ascribed in the VG Valuation.
7 Registration of this document
7.1 Registration
This document must be registered on the titles of the Land pursuant to section 23H of the Act,
7.2 Obligations of the Developer
The Developer must:
n do all things necessary to allow the registration of this document to occur under clause
7.1, including but not limited to obtaining the consent of any mortgagee registered on
the title of the Land; and
(2) pay any reasonable costs incurred by Council in undertaking that registration.
7.3 Removal from title of the Land
(N Council will do all things necessary to allow the Developer to remove the registration
of this document from the title of any part of the Land where the Developer has:
{a) provided all Monetary Contributions;
{b) Completed the Works; and
(c) Dedicated the Designated Land,
© Marsdens Law Group 4
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which are attributable to the Stage of the Development undertaken on that part of the

Land.
@) The Developer must pay any reasonable costs incurred by Council in undertaking that
discharge.
8 Provision of Contributions

8.1 Designated Land
M The Developer must dedicate the Designated Lands to Council:
(a) free of any trusts, estates, interests, covenants and Encumbrances;
{b) by the times specified in Schedule 3, and
(c) at no cost to Council.
(2) The Developer must meet all costs associated with the dedication of the Designated
Lands in accordance with paragraph (1), including any costs incurred by Council in

relation to that dedication.

(3) Council must do all things reasonably necessary to enable the Developer to comply
with paragraph (1).

(4) Subject to clauses 10 and 12, Council accepts ownership, possession and control of,
and risk in, the Designated Lands (including any Works conducted within the
Designated Lands) upon the dedication of those lands.
8.2 Works

The Developer, at its cost, must:

)] if necessary, obtain any consents, approvals or permits required by a relevant
Authority, for the conduct of the Works;

(2) carry out and complete each ftem of Work by the time specified in Schedule 4;
(3} carry out and complete the Works:
{a) in accordance with the requirements of, or consents issued, by any Authority;

{b) in accordance with the reasonable reguirements of Council and any applicable
Development Consent; and

{c) in a proper and workmaniike manner complying with current industry practice
and standards, including applicable Australian standards.

8.3 Monetary Cantributions

The Developer must make the Monetary Contributions to Council in accordance with
Schedule &.

© Marsdens Law Group 5
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9 Completion of Works

9.1 Issue of Completion Notice

If the Developer considers that an [tem of Work is complete it must serve a notice on Council
within fourteen {14) days of completion of that item which:

{1 is in writing; and

(2} specifies the date on which the Developer believes the Works were Completed.

9.2 Notice by Council

Within the earlier of:

(1) seven (7) days of inspecting the ltem of Work set out in a Completion Notice; and

{2} fourteen (14) days from the receipt of the Completion Notice,

Council must provide notice in writing to the Developer that the relevant item of Work:

(3) has been Completed; or

4) has not been Completed, in which case the notice must also detail:

(a)
(b)

those aspects of the ltem of Work which have not been Completed; and

the wark Council requires the Developer to carry out in order to rectify those
deficiencies.

9.3 Deemed Completion

If Council does not provide the Developer with notice within the time specified in clause 9.2,
the Item of Work subject of a Completion Notice will be deemed to have been Completed on
the date nominated in the Completion Notice.

9.4 Effect of Council notice

(1) Where Council serves notice on the Developer pursuant to clause 9.2(4), the
Developer must:

(@)

(b)

rectify the deficiencies in that item in accordance with that notice within a
reasonable time (not being less than fourteen (14) days from the date it is
issued by Council); or

serve a notice on Council that it disputes the matters set out in the notice.

{2} Where the Developer;

(@)

(b)

serves notice on Council in accordance with paragraph 9.4(1)(b) the dispute
resolution provisions of this document apply; or

rectifies the Works in accordance with paragraph 9.4(1)(a) it must serve upon
Council a new Completion Notice for the Works it has rectified (New
Completion Notice).

© Marsdens Law Group
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9.5 New Completion Notice
The provisions of clauses 9.1 to 9.4 {inclusive) apply to any New Completion Natice issued by
the Developer.,
10 Defects Liability
101 Defects Notice
(M Where any ltem of Work is Complete but that item contains a defect which:
(a) adversely affects the ordinary use and/or enjoyment of that item; or
(b) will require maintenance or rectification works to be performed on it at some
time in the future as a result of the existence of the defect,
(Defect) Council may issue a notice to the Developer (Defects Notice) concerning
that ltem of Work but only during the Defects Liability Period.
{2) A Defects Notice must contain the following information;
{a) the nature and extent of the Defect;
(b) the work Council requires the Developer to carry out in order to rectify the
Defect; and
(€) the time within which the Defect must be rectified by the Developer (which
must be a reasonable time and not less than twenty one (21) days).
10.2  Developer to rectify Defects

(1) The Developer must rectify the Defects contained within a Defects Notice prior to the
date specified in that notice.

(2) The Developer must follow the procedure set out in clause 9 in respect of the
completion of the rectification of any Defect as if a reference in that clause to an ltem
of Work is a reference to the relevant Defect.

10.3 Access to Designated Land

If the Developer is required to access, use and occupy any part of the Designated Land for the

purpose of discharging its obligations under this clause 10 after the relevant land has been

dedicated or transferred to Council, Council will grant a fee free licence to the Developer:

(1) with respect to so much of the relevant Designated Land; and

(2) for such period,

that is reasonably necessary to allow the Developer to properly discharge thase obligations.

10.4  Right of Council to step-in

Council may, at its absolute discretion, enter upon the Land for the purpose of rectifying a

Defect set out in the Defects Notice where the Developer has failed to comply with a Defects

Notice, but only after giving the Developer seven {7) days written notice of its intention to do

50.

© Marsdens Law Group | 7
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10.5

Consequence of step-in
If Council elects to exercise the step-in rights granted to it under clause 10.4 then:
(1) Coungcil may:

(a) enter upon any part of the Land reasonably required to exercise thase step-in
rights; and

(b) rectify the relevant Defects in accordance with the Defects Notice,
(2) the Developer must not impede or interfere with Council in exercising those rights; and

(3) Councit may claim any costs incurred by it in doing so from the Developer as a

liquidated debt.
10.6 Costs of Council

Where Council exercises its step-in rights under clause 10.4, it may:

(1) call upon the Bank Guarantees provided by the Developer pursuant to clause 16 to
meet any costs for which the Developer is liable under clause 10.5(3); and

(2) recover as a debt due in a court of competent jurisdiction any difference between the
amount of the Bank Guarantees and the costs incurred by Council in rectifying the
Defects.

11 Access to land
11.1  Application of clause

This clause 11 applies if a party accesses, uses andfor occupies any land owned by the other

party in performing the obligations or exercising the rights of the first party under this

document (Necessary Access).
11.2 Terms of licence

The terms of Schedule 6 apply to any Necessary Access.
12 Maintenance of stormwater quality
121 Maintenance

{1} The Developer must commence Stormwater Quality Monitoring when 85% of
Residential Lots within a Stage are occupied by a residential dwelling in respect of
which an Occupation Certificate has been issued.

(2) The commencement of Stormwater Quality Monitoring is also the time at which the
Maintenance Liability Period will commence for that respective Stage.

{3) Prior to the time for handover of the WSUD Infrastructure to Council, the Developer
must undertake sufficient water sampling and analysis to prove, in accordance with
the maintenance standards for WSUD Infrastructure required by any Development
Consent for the Development , statistically that the WSUD treatment train is functional
and achieving the targeted improvement in water quality.

@ Marsdens Law Group 8
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12.2  Security during Maintenance Liability Period
Upon the commeneement of the Maintenance Liability Period, the Developer must provide the
Council with a Bank Guarantee for an amount equal to twice the annual estimated
maintenance cost for the WSUD Infrastructure (shown in the Water Cycle Management Study
that forms part of the Develapment Consent) plus 15%.
12.3  Council may call on Bank Guarantee
(1) If the Developer does not comply with the terms of this clause 12, Council may issue
the Developer with a notice requiring the Developer to rectify the relevant default
within twenty (20) business days from the date of that notice.
(2) If the Developer fails to comply with a notice issued under paragraph (1), Counci,
without limiting any other avenues available to it, may call on the relevant Bank
Guarantee to the extent necessary to reimburse Council for any costs incurred by it in
rectifying the relevant default of the Developer,
12.4  Return of Bank Guarantee
Council must return the remaining Bank Guarantees provided under this clause 12 (if any) to
the Developer at the expiration of the Maintenance Liability Period for the WSUD
Infrastructure.
12.5 Indemnity
The Developer indemnifies Council against any Claim to the extent that the Claim arises as a
direct result of a breach of this clause 12 by the Developer,
13  Warranties and indemnities
13.1  Warranties
The Developer warrants to Council that:
(1) it is able to fully comply with its obligations under this document;
(2) it has full capacity to enter into this document; and
(3) there is no legal impediment to it entering into this document, or performing the
obligations imposed under it.
13.2  Indemnity
(N The Developer indemnifies Council in respect of any Claim that may arise as a result
of the conduct of the Works, but only to the extent that any such Claim does not arise
as a result of the negligent acts or omissions of Council.
(2) Nothing in paragraph (1) requires the Developer to indemnify Council for any Claim
that arises after the Works have been handed over to Council under clause 8.1(4),
except to the extent that any such Claim arose as a result of a negligent act or
omission of the Developer after that date.
14  Contamination
14.1  Definitions
For the purpose of this clause 14:
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(1) Contamination means any material, gas, substance, liquid, chemical or biological
mineral or other physical matter which would, if present on the Land:

(a) result in an Authority issuing a notice, direction or order under an
Environmental Law; or

(b) which would constitute a violation of any Environmental Law.

{2) Contaminated means subject to Contamination.

(3) Environmental Law means all planning, environmental or pollution laws and any
regulations, orders, directions, ordinances or requirements, permissions, permits,
licences issued under those laws or instruments.

14.2  Warranty and indemnity

The Developer warrants that:

{1 as far as it is aware, and other than as disclosed in writing to Council prior to the
formation of this document, the Designated Land is not Contaminated; and

(2} in relation to any notices or orders issued pursuant to the Contaminated Land
Management Act 1997, and the requirements of the EPA and any other relevant
Authority, the Developer indemnifies and must keep indemnified Council against all
liability for and associated with all Contamination present in, on or under the
Designated Land as at the date of dedication or transfer of the Designated Land to
Council in accordance with this document,

15 Determination of this document

15.1 Determination

This document will determine upon the Developer satisfying all of its obligations under the
document.

15.2  Effect of determination
Upon the determination of this document Council will do all things necessary to allow the

Developer to remove this document from the title of the whole or any part of the Land as
quickly as possible.

16  Security

16.1 Prohibition

Neither party may Assign their rights under this document without the prior written consent of
the other party.

16.2  Assignment of Land
The Developer must not Assign its interest in the Land, other than a single residential lot
approved pursuant to a Development Consent and created by the registration of a plan of
subdivision, unless:

{1 Council consents to the Assignment, acting reasonably; and
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(2) the proposed assignee enters into an agreement to the satisfaction of Council under
which the assignee agrees to be bound by the terms of this document with respect to
the relevant part of the Land being Assigned.

16.3 Compulsory acquisition of the Designated Land
(1) The Developer consents to the compulsory acquisition of the Designated Land:
{a) in accordance with the Acquisition Act; and
(b) on the terms set out in this clause 16.3.
(2) Council may only acquire the Designated Land compulsorily in accordance with the
Acquisition Act if the Developer has committed an Event of Defauit with respect the

dedication of that land under this document.

{3) if Council acquires the Designated Land compulsorily in accordance with the
Acquisition Act:

{(a) the Developer agrees that the compensation payable to it on account of that
acquisition under the Acquisition Actis $1.00; and

(b} Council must complete that acquisition within twelve (12) months of the
relevant Event of Default.

(4} The parties agree that the provisions of this clause 16.3 are an agreement with
respect to the compulsory acquisition of the Designated Land for the purpose of 30 of
the Acquisition Act.

16.4 Delivery to Council of Bank Guarantee

Prior to of the issue of a Construction Certificate for each Stage of the Development, the
Developer must deliver to Council an unconditional bank guarantee from an Australian bank
(Bank Guarantee):

{1 in a form acceptabte to Council,

{2) for an amount equal to the sum of the Security Values for the Works relating to that
Stage; and

{(3) without an expiry date.
16.5 Council may call on Bank Guarantee

1 If the Developer does not comply with the terms of this document with respect to the
provision of the Works, Council may issue the Developer with a notice requiring the
Developer to rectify the relevant default within seven (7) days from the date of that
notice.

{2) If the Developer fails to comply with a notice issued under paragraph (1) to the
reasonable satisfaction of Council, Council may, without limiting any other avenues
available to it, call on the relevant Bank Guarantee to the extent necessary to
reimburse Council for any costs incurred by it in rectifying the relevant default of the
Developer.
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16.6  Top up of Bank Guarantee

Within fourteen (14) days of being reguested to do so by Council the Developer must ensure

that the amount secured by any Bank Guarantee is returned to the relevant level set out in

clause 16.3.

16.7  Security during Defects Liability Period

(n Upon the completion of an Item of Work and the commencement of the Defects
Liability Period, Council must return any Bank Guarantees held by it with respect to
the relevant item of Work.

(2) in exchange, the Developer must provide the Council with one (1) or more Bank
Guarantees in a form acceptable to Council for an amount equal to five per cent (56%)
of the sum of the Security Value for that ltem of Work.

16.8  Return of Bank Guarantee

Council must return the remaining Bank Guarantees (if any) to the Developer within 30 days
from the expiration of the Defects Liability Period for the last Item of Work that is Completed.

16.9 Bank Guarantee not required for certain Contributions

A Bank Guarantee under this clause 16 is not required to be provided with respect to the
Contribution Value of the Designated Lands.

17  Dispute resolution

17.1  Notice of dispute

{n If a dispute between the parties arises in connection with this document or its subject
matter (Dispute), then either party (First Party) must give to the other (Second
Party) a notice which:

{a) is in writing;
()} adequately identifies and provides details of the Dispute;
(c) stipulates what the First Party believes will resolve the Dispute; and

{d) designates its representative (Representative) with the necessary authority to
negotiate and resolve the Dispute.

(2) The Second Party must, within five (5) Business Days of service of the notice of
dispute, provide a notice to the First Party designating as its representative a person
with the necessary authority to negotiate and settle the Dispute (the representatives
designated by the parties being together, the Representatives).

17.2  Conduct pending resolution

The parties must continue to perform their respective obligations under this document if there
is a Dispute but will not be required to complete the matter the subject of the Dispute, unless
the appropriate party indemnifies the other parties against costs, damages and all losses
suffered in completing the disputed matter if the Dispute is not resolved in favour of the
indemnifying party.
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17.3  Further steps required before proceedings

Subject to clauses 17.13 and 17.4 and except as otherwise expressly provided in this

document, any Dispute must, as a condition precedent to the commencement of litigation,

mediation under clause 17.5 or determination by an expert under clause 17.8, first be referred
to the Representatives. The Representatives must endeavour to resolve the dispute within five

{5) Business Days of the date a notice under clause 17.1(2) is served.

17.4  Disputes for mediation or expert determination

If the Representatives have not been able to resolve the Dispute, then the parties must agree

within five (5) Business Days to either refer the matter to mediation under clause 17.5 or

expert resolution under clause 17.6.

17.5 Disputes for mediation

(1) If the parties agree in accordance with clause 17.4 to refer the Dispute to mediation,
the mediation must be conducted by a mediator agreed by the parties and, if the
parties cannot agree within five (5) Business Days, then by a mediator appointed by
the President of the Law Society of New South Wales for the time being.

(2) If the mediation referred to in paragraph (1) has not resulted in settlement of the
Dispute and has been terminated, the parties may agree to have the matter
determined by expert determination under clause 17.6.

17.6 Choice of expert

(1) if the Dispute is to be determined by expert determination, this clause 17.6 applies.

{2) The Dispute must be determined by an independent expert in the relevant field:

(a) agreed between and appointed jointly by the parties; or

{b) in the absence of agreement within five (5) Business Days after the date that
the matter is required to be determined by expert determination, appointed by
the President of the Law Society of New South Wales for the time being.

(3) If the parties fail to agree as to the relevant field within five (5) Business Days after the
date that the matter is required to be determined by expert determination, either party
may refer the matter to the President of the Law Society of New South Wales for the
time being whose degcision as to the refevant field is final and binding on the parties.

(4) The expert appointed to determine a Dispute:

(a) must have a technical understanding of the issues in dispute,

(b} must not have a significantly greater understanding of one party's business,
functions or operations which might allow the other side to construe this
greater understanding as a bias; and

(c) must inform the parties before being appointed of the extent of the expert's
understanding of each party's business or operations and, if that information
indicates a possible bias, then that expert must not be appointed except with
the written approval of the parties.

(5) The parties must pramptly enter into an agreement with the expert appointed under
this clause 17.6 setting out the terms of the expert's determination and the fees
payable to the expert.
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17.7

Directions to expert

(1) In reaching a determination in respect of a dispute under clause 17.6, the independent
expert must give effect to the intent of the parties entering into this document and the
purposes of this document.

(2) The expert must:
(a) act as an expert and not as an arbitrator;

(b) not accept verbal submissions unless both parties are present,

(c) on receipt of a written submission from one party, ensure that a copy of that
submission is given promptly to the other party,

{d) take into consideration all documents, information and other material which
the parties give the expert which the expert in its absolute discretion considers
relevant to the determination of the Dispute;

{e) not be expected or required to obtain or refer to any other documents,
information or material {(but may do so if the expert so wishes);

N issue a draft certificate stating the expert's intended determination {together
with written reasons), giving each party ten (10) Business Days to make
further submissions;

(9} issue a final certificate stating the expert's determination (together with written
reasons}); and

{h) act with expedition with a view to issuing the final certificate as soon as
practicable,

(3) The parties must comply with afl directions given by the expert in relation to the
resolution of the Dispute and must within the time period specified by the expen, give
the expert:

(a) a short statement of facts;

(b} a description of the Dispute; and

{c) any other documents, recards or information which the expert requests.
17.8 Expert may commission reports
(1 Subject to paragraph (2):
(a) the expert may commission the expert's own advisers or consultants
(including lawyers, accountants, bankers, engineers, surveyors or other
technical consultants) to provide information to assist the expert in making a
determination; and
(b) the parties must indemnify the expert for the cost of those advisers or
consultants in accordance with clause 17.6(5) of this deed.
(2) The parties must approve the costs of those advisers or consultants in writing prior to
the expert engaging those advisers or consultants.
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17.9 Expert may convene meetings
(N The expert must hold a meeting with all of the parties present to discuss the Dispute.
The meeting must be conducted in a manner which the expert considers appropriate.
The meeting may be adjourned to, and resumed at, a later time in the expert's
discretion,

(2) The parties agree that a meeting under paragraph (1) is not a hearing and is not an
arbitration.

17.10 Other courses of action
If:

(1) the parties cannot agree in accordance with clause 17.4 to refer the matter to
mediation or determination by an expert; or

(2} the mediation referred to in clause 17.5 has not resulted in settlement of the dispute,
the mediation has been terminated and the parties have not agreed to refer the matter
to expert determination within five (5) Business Days after termination of the
mediation,

then either party may take whatever course of action it deems appropriate for the purpose of
resolving the Dispute.

17.11 Final determination of expert

The parties agree that the final determination by an expert will be final and binding upon them
except in the case of fraud or misfeasance by the expert.

17.12 Costs

If any independent expert does not award costs, each party must contribute equally to the
expert's cosis in making the determination.

17.13 Remedies available under the Act

This clause 17 does not operate to limit the availability of any remedies available to Council
under sections 123, 124 and 125 of the Act.

17.14  Urgent relief

This clause 17 does not prevent a party from seeking urgent injunctive or declaratory relief
concerning any matter arising out of this document.

18  Default in performance

18.1  Events of default
The Developer commits an Event of Default if it breaches a term of this document.
18.2 Consequences of Events of default
(1) Where the Developer commits an Event of Default, Council may serve a notice on the
Developer requiring the relevant breach to be rectified within a reasonable time but in

any event not less than fourteen (14) days of the date of the notice.

{(2) Council may terminate this document immediately by notice in writing if the Developer
fails to comply with paragraph (1).
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(3) Upon termination of this document:

{a) all future rights and obligations of the parties are discharged; and

(b) all pre-existing rights and obligations of the parties continue to subsist,
No restriction on rights

The rights vested in Council pursuant to clause 18.2 do not prevent Council from exercising
any other rights that it may possess at law.

Position of Council

Consent authority

The parties acknowledge that Council is a congent authority with statutory rights and
obligations pursuant to the terms of the Planning Legistation.

Document does not fetter discretion

This document is not intended to operate to fetter, in any uniawful manner:

(1 the power of Council to make any Law; or

(2) the exercise by Council of any statutory power or discretion,

{Discretion).

Severance of provisions

&) No provision of this document is intended to, or does, constitute any unlawful fetter on
any Discretion. If, contrary to the operation of this clause, any provision of this
document is held by a court of competent jurisdiction to constitute an unlawful fetter on

any Discretion, the parties agree:

(a) they will take all practical steps, including the execution of any further
documents, to ensure the objective of this clause 19 is substantially satisfied;

(b) in the event that paragraph (a) cannot be achieved without giving rise to an
unlawful fetter on a Discretion, the relevant provision is to be severed and the
remainder of this document has full force and effect; and

(c) to endeavour to satisfy the common objectives of the parties on relation to the
provisian of this document which is held to he an unlawful fetter to the extent
that it is possible having regard to the relevant court judgment.

(2) Where the Law permits Council to contract out of a provision of that Law or gives
Council power to exercise a Discretion, then if Council has in this document
contracted out of a provision or exercised a Discretion under this document, then to
the extent of this document is not to be taken to be inconsistent with the Law.

No obligations
Nothing in this document will be deemed to impose any obligation on Council to exercise any

of its functions under the Act in relation to the Development Consent, the Land or the
Development in a certain manner.
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20 Confidentiality

20.1 Document not Confidential

The terms of this document are not confidential and this document may be treated as a public
document and exhibited or reported without restriction by any party.

20.2 Other Confidential Information
(1) The parties acknowledge that;

{a) Confidential Information may have been supplied to some or all of the parties
in the negotiations leading up to the making of this document;

(b the parties may disclose to each other further Confidential Information in
connection with the subject matter of this document; and

{c) subject to paragraphs (2) and (3), each party agrees:

(i) not to disclose any Confidential Information received before or after
the making of this document to any person without the prior written
consent of the party who supplied the Confidential Information; or

{ii) to take all reasonable steps to ensure all Confidential Information
received before or after the making of this document is kept
confidential and protected against unauthorised use and access.

(2} A party may disclose Confidential Information in the following circumstances:
(a) in order to comply with the Law, or the requirements of any Authority; or
() to any of their employees, consultants, advisers, financiers or contractors to
whom it is considered necessary to disclose the information, if the employees,
consultants, advisers, financiers or contractors undertake to keep the
information confidential.

(3) The obligations of confidentiality under this clause do not extend to information which
is public knowledge other than as a result of a breach of this clause.

21 GST

21.1  Definitlons

In this clause 211 the terms “Taxable Supply”, “GST", “Tax Invoice” and “Input Tax Credit’
have the meaning given to them in the GST Law.

21.2 Non monetary supplies

(1} The parties agree that any non-monetary supplies made by one parly to the other
pursuant to this agreement (including Works and the dedication of land) will be exempt
from GST pursuant to Division 82 of the GST Law.

(2} In the event that one party reasonable believes that the non monetary supply it makes
to the other is a Taxable Supply then the parties agree to negotiate in good faith to
agree to the GST inclusive market value of that Taxable Supply as follows:
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(3)

(a) The party making the Taxable Supply will issue a Tax Invoice to the other as
soon as practicable after agreeing to the GST inclusive market value and will
disclose the amount of GST included in the GST inclusive market value.

(b) The recipient of the Taxable Supply will pay to the other party the amount of
the included GST within fifteen (15) days of receiving the Tax Invoice.

In the event that both parties reasonably believe that each make a non monetary
Taxable Supply to the other, any GST payable by one party to the other will be off-set
against each other and any net difference will be paid by the party with the greater
obligation.

21.3  Supply expressed in terms of money

If any party reasonably believes that it is [iable to pay GST on a supply expressed in terms of
money (or where the consideration for the supply is expressed in terms of money) and made
to the other party under this document and the supply was not expressed to include GST,

then:

(1)

(2)
(3)

the recipient of the supply must pay an amount equal to the GST on that supply to the
other party,

the party making the supply will issue a Tax Invoice to the other party; and

the recipient of the supply will pay the amount of the GST to the supplier within fifteen
{15) days of receiving the Tax Invoice.

21.4 Expenses and costs incurred

If any expenses or costs incurred by one party are required to be reimbursed by the other
party under this document, then the amount of the reimbursement will be calculated as

follows:

(1)

(2)

(3)

The amount of the cost or expense incurred by the party seeking reimbursement will
be initially calculated excluding any Input Tax Credit to which that party is entitled to
claim.

This amount initially calcufated will be increased by the applicable rate of GST to
equal a GST inclusive reimbursement amount and this amount will be paid by the
party liahle to make the reimbursement.

The party being reimbursed will issue a Tax Invoice to the other at the GST inclusive
reimbursement amount prior to being reimbursed,

21.5 Survival of clause

This clause 21 continues to apply after the expiration or termination of this agreement.

22 Legal costs

Each party must pay their own legal costs and disbursements with respect to the preparation,
negotiation, formation and implementation of this document.
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23

Administrative provisions

231

23.2

23.3

234

235

23.6

Notices

(1 Any notice, consent or other communication under this document must be in writing
and signed by or an behalf of the person giving it, addressed to the person to whom it
is to be given and:
(a) delivered to that person’s address;
(b) sent by pre-paid mail to that person's address; or

(c) transmitted by facsimile to that person's address.

(2) A notice given to a person in accordance with this clause is treated as having been
given and received:

{a) if delivered to a person's address, on the day of delivery if a Business Day,
otherwise on the next Business Day;

(b} if sent by pre-paid mail, on the third Business Day after posting; and

(=) if transmitted by facsimile to a person’s address and a correct and complete
transmission report is received, on the day of transmission if a Business Day,
otherwise on the next Business Day.

(3) For the purpose of this clause the address of a person is the address set out in this
document or another address of which that person may from time to time give notice
to each other person.

Entire agreement

This document is the entire agreement of the parties on the subject matter. All
representations, communications and prior agreements in relation to the subject matter are
merged in and superseded by this document.

Waiver

The non-exercise of or delay in exercising any power or right of a party does not operate as a
waiver of that power or right, nor does any single exercise of a power or right preclude any
other or further exercise of it or the exercise of any other power or right. A power or right may
only be waived in writing, signed by the parties to be bound by the waiver.

Cooperation

Each party must sign, execute and deliver all agreements, documents, instruments and act
reasonably and effectively to carry out and give full effect to this document and the rights and
obligations of the parties under it.

Counterparts

This document may be executed in any number of counterparts and all of those counterparts
taken together constitute one and the same instrument.

Unenforceability
Any provision of this document which is invalid or unenforceable in any jurisdiction is to be

read down for the purposes of that jurisdiction, if possible, so as to be valid or enforceable,
and is otherwise capable of being severed to the extent of the invalidity or enforceability,
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without affecting the remaining provisions of this document or affecting the validity or
enforceability of that provision in any other jurisdiction.
23.7  Power of Attorney

Each attorney who executes this document on behalf of a party declares that the attorney has

no notice of:

§)] the revocation or suspension of the power of attorney by the grantor; or

(2) the death of the grantor.

23.8 Governing law

The {aw in force in the State of New South Wales governs this document. The parties:

(1) submit to the exclusive jurisdiction of the courts of New South Wales and any courts
that may hear appeal from those courts in respect of any proceedings in connection
with this document; and

(2) may not seek to have any proceedings removed from the jurisdiction of New South
Wales on the grounds of forum non conveniens.
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Schedule 1:

Defined terms and interpretation

Part 1 — Definitions

Act

Acquisition Act

Assign

Authority

Bank Guarantee

Claim

Completed, Complete and
Campletion

Confidential Information

Contribution Value

means the Environmental Planning and Assessment Act 1978
(NSW).

means the Land Acquisition (Just Terms Compensation) Act 1991
(NSW).

as the context requires refers to any assignment, sale, transfer,
disposition, declaration of trust over or other assignment of a legal
and/or beneficial interest.

means (as appropriate) any;

(1) federal, state or local government;

(2) depariment of any federal, state or local government;

(3) any court or administrative tribunal; or

(4) statutory corporation or regulatory body.

means the bank guarantee(s} from an Australian bank required to
be provided to Council by the Developer under this agreement.

against any person any allegation, action, demand, cause of
action, suit, proceeding, judgement, debt damage, loss, cost,
expense or liability howsoever arising and whether present or
future, fixed or unascertained, actual or contingent whether at law,
in equity, under statute or otherwise.

means completed in accordance with the requirements of this
document.

means any information and all other knowledge at any time
discfosed (whether in writing and orally) by the parties to each
other, or acquired by the parties in relation to the other's activities
or services which is not already in the public domain and which:
(1) is by its nature confidential;

(2) is designated, or marked, or stipulated by either party as
confidential (whether in writing or otherwise);

(3) any party knows or ought to know is confidential; and

{4) is information which may be reasonably considered to be of
a confidential nature.

means;
(1) with respect to Designated Land, the amount specified in

Schedule 3 in the column headed “contribution value” for
each item of Designated Land, or as determined in
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Contributions

Contributions Plan

Contribution Works Plian

Defects Liability Period

Designated Land

Development

Development Application

Development Consent

Development Caost

Encumbrance

accordance with clause 6; and

(2) with respect to each Item of Work, the Development Cost
of that ltem of Work determined in accordance with clause
51.

means the provision of the Works, the making of the Monetary
Contributions and the dedication of the Designated Lands by the
Developer in accordance with this document.

means the West Dapto Release Area Section 94 Contributions
Pian (2010), or such other replacement plan adopted by Council
from time to time.

means the plans and specifications attached as Annexure 2.

means, in relation to each Item of Wark, two (2) years from the
date it was determined to be Complete pursuant to clause 9 of this
agreement,

means that part of the Land identified on the plan attached as
Annexure 1.

means the residential subdivision to create approximately four
hundred (400) Residential Lots proposed to be carried out on the
Land by the Developer, including all associated works required to
be carried out with respect to any such subdivision in accordance
with a Development Consent.

means a development application lodged by the Developer with
Council for the Development Consent, including the development
application allocated number 2011/478.

means a development consent issued under the Act with respect
to the Development.

means in relation to an Item of Work:
@} the construction costs of that item,;

(2) any costs incurred under a building contract in relation
that itemn;

(3) the costs of any consultants engaged in relation to that
item; and

(4) any costs or expenses payable to an Authority in relation
that item.

means an interest or power:;
(1) reserved in or over an interest in any asset;

{2) created or otherwise arising in or over any interest in any
asset under any mortgage, charge (whether fixed or floating),
pledge, lien, hypothecation, title retention, conditional sale
agreement, hire or hire purchase agreement, option,
restriction as to transfer, use or possession, easement,
suboerdination to any right of any other person and any other
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EPA

GST Law

item of Work

Land

Law

Maintenance Liability
Perlod

Monetary Contributions

Occupation Certificate

Planning Legislation

Quantity Surveyor

Residential Lot

Road No 2 — East Bridge

Security Value

Stage
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encumbrance or security interest, trust or bill of sale; or

(3) by way of security for the payment of a debt or other
monetary obligation or the performance of any obligation.

means the NSW Environment Protection Authority.

means A New Tax System (Goods and Services Tax) Act 1999
(Cth) and any other Act or regulation relating to the imposition or
administration of the goods and services tax.

means an individual item of the Works as set outin schedule 4.

means the whole of the land contained in certificate of title folio
identifiers 1/1169628, 211169628, 41 1787086, 2/1175865,
5/1169628, 6/1 16928 and known as &0 Smiths Lane, Wongawilli.

means all legisiation, regulations, by-laws, common taw and other
binding order made by any Authority.

means two (2) years.

means the monetary contributions set out in Schedule 5.

means an occupation certificate as defined in s109C(1){c) of the
Act.

means the Act, the Local Government Act 1993 (NSW) and the
Roads Act 1993 {NSW).

means a person selected and appointed by Council from a list of
three (3) Quantity Surveyor’'s recommended by the Developer all
of whom must be members of Panels for the NSW Depariment of
Commerce or Local Government Procurement.

means a single lot created on the registration of a plan of
subdivision as part of the Development intended to not be further
subdivided and to be used for the purpose of the construction of
one (1) or more residential dwellings.

means the eastern most of the two (2) bridges shown within
“Road No 2" as described in Figure 4.3.4 contained within the
Gantributions Plan current as at the date of this document.

means the amount specified in Schedule 4 in the column headed
“Security Value”.

means and the following stages within the Development as
identified in the plan attached as Annexure 2

{1) Stage 3 means the Stage comprising Lots 301 to 310
(inclusive);

{2) Stage 4 means the Stage comprising Lots 401 to 415
(inclusive);

(3) Stage 5 means the Stage comprising Lots 501 to 519
(inclusive);
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Stormwater Quality
Maintenance

Subdivision Certificate

WSUD Infrastructure

Works

Part 2 - Interpretational Rules

(4) Stage 6 means the Stage comprising Lots 601 to 612
(inclusive); and

(5) Stage 7 means the Stage comprising Lots 701 to 714
(inclusive).

means maintenance of the WSUD Infrastructure in accordance
with the maintenance standards for WSUD Infrastructure required
by any Development Gonsent for the Development.

means a subdivision certificate as defined in s109C{1){d) of the
Act.

means water sensitive urban design infrastructure associated with
the Works on Designated Lands in Schedule 3 being the range of
measures that are designed to avoid or minimise the
environmental impacts of urbanisation in terms of the demand for
water and the potential pollution threat to natural waterways.

means the works specified or described in Schedule 4.

clauses, annexures and
schedules

reference to statutes

singular includes plural

person

executors, administrators,
successors

dollars

calculation of time

reference to a day

accounting terms

reference to a group of
persons

meaning not limited

a clause, annexure or schedule is a reference to a clause in or
annexure or schedule to this document.

a statute, ordinance, code or other law includes regulations and
other instruments under it and consalidations, amendments, re-
enactments or replacements of any of them.

the singular includes the plural and vice versa.

the word "person” includes an individual, a firm, a body corporate,
a partnership, joint venture, an unincerporated body or association
ar any government agency.

a particular person includes a reference to the person’s executors,
administrators, successors, substitutes (including persons taking
by novation) and assigns.

Australian dollars, dollars, $ or A$ is a reference to the lawful
currency of Australia.

if a period of time dates from a given day or the day of an act or
event, it is to be calculated exclusive of that day.

a day is to be interpreted as the period of time commencing at
midnight and ending 24 hours later.

an accounting term is a reference to that term as it is used in
accounting standards under the Corporations Act or, if not
inconsistent with those standards, in accounting principles and
practices generally accepted in Australia.

a group of persans or things is a reference to any two or more of
them jointly and to each of them individually.

the words “include”, “including”, "for example” or "such as" are not
used as, nor are they to be interpreted as, words of limitation, and,
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next day

next Business Day

time of day

headings

agreement

Gender

do not limit the meaning of the
the example relates 10 that example or examples

of a similar kind.

when introducing an example,
words to which

if an act under this document to be done by @ party on or by @
given day is done after 4.30pm on that day, it is taken to be done

on the next day.

if an event must occuron & stipulated day which is not a Business
Day then the stipulated day will be taken to be the next Business
Day.

time is a reference to Sydney time.

kets at the beginning of

headings (including those in brac
nly and do not affect the

paragraphs) are for convenience ©
interpretation of this document.

a reference to any agreement, Agreement oF instrument includes
the same as varied, supplemented, novated or replaced from time
to time.

a reference to one gender extends and applies to the other and

neuter gender.

-
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Schedule 2:
Requirements under section 93F of the Act

REQUIREMENT UNDER THE ACT

THIS PLANNING AGREEMENT

Planning instrument and/or development
application — (Section 93F(1))

The Developer has:
(a) sought a change to an environmental
planning instrument.

() made, or proposes to make, a
Development Application.

(<) entered into an agreement with, or is
otherwise associated with, a person,
to whom paragraph (a) or {b} applies.

(a) No

Yes

(b)

(c) No

Description of land to which this

agreement applies — (Section 93F(3)(a))

The land contained in certificate of title folio
identifiers  1/1169628, 2/1169628, 4/1178706,
2111758656, 5/1169628, 6/116928 and known as 60
Smiths Lane, Wongawilli,

Description of change to the
environmental planning instrument to
which this agreement applies — {Section
93F(3)(b))

Not applicable.

Application of section 94 of the Act -
{Section 93F(3)(d))

Refer to clause 4.1 of the Planning Agreement.

Applicability of section 94A of the Act -
(Section 93F(3)(d))

Refer to clause 4.1 of the Planning Agreement.

Consideration of benefits under this
agreement if section 94 applies — {Section
93F(3)(e))

Refer to clause 4.2 of the Planning Agreement.

Mechanism for resolution -

(Section 93F(3)(f))

Dispute

Refer to ctause 17 of the Planning Agreement.

Enforcement of this agreement (Section
93F(3)(a))

Refer to clauses 7 and 16 of the Planning
Agreement.

No obligation to grant consent or exercise
functions — (Section 93F(3)(9))

Refer to clause 19 of the Planning Agreement.
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Schedule 3:
Designated Land

Stage | Item Time for Dedication Works on Dedlcated Lands Contribution Value
1 Dasignated | Prior to the issue of the Subdivision | Works to include full design and constnuiction In accardance with refavant council 5220
Land Cerificate for a plan that when slandards, vegetation management plans prepared by the Doveloper and approved
Identified | registered would create a residential | by Counci, landscape management plans prepared by the Developer and approved
as Stage 1 | lot within Stage 3 of the Ridge by Councit, condiilons of consent and canstruction certificate at lacation shown as
on Plan of | Precinet of Development. Stage 1 gn the Contributions Works Plan,
Designated
Lands These works will consist of removal and control of existing weeds, vegetation
ptanting and restoration lo improve remnant landscape, maintenance and prevention
of further weed encroachment for a minimum perlod of two (2) years following
dedication, monitoring and reporting to Coundil on the health and restoration of the
acosystem.
All warks to be conducted in accordance with approved vegetation managemant
plans.
1a Designated | Prior to the issue of the Subdivision | Works ta include fult deslign and construction in accardance with refevant council $15,468
Land Certificate for a plan that when | standards, vegetation management plans prepared by the Developer and approved
idantified ; ragistered would create a residential | by Council, landscape managemaent plans prepared by ihe Developer and approved
as Stage | lot within Slage 3 of the Ridge | by Coundd, conditions of consent and construdlion cerlificate at location shown as
1aon Plan | Precinct of Development, Stage 1a on the Contibutions Works Plan.
of
Designated These works will consist of removal and control of existing weeds, vegetation
Lands planting and restoratlon to improve remnant landscape, maintenance and prevention
of furiher weed encroachment for 2 minimum period of two (2) years following
dedication, menitoring and reporting 1o Council on ihe health and restoration of the
ecosystem.
All works to be conducted in accordance with approved vegetation managemend
plans.
2 Designated | Prior o the Issue of the Subdivision | Works to include full design and construction in accordance with relevant council 51,600

Land Cerlificate for a plan that when standards, vegetation management plans prapared by the Developer and approved
identifled | registered would create a residential | by Cound, landscape management plans prepared by lhe Dovaloper and approved
as Stage 2 | lot within Stage 3 of the Ridge by Councll, cenditions of consent and construction cerlificate al location shown as
on Plan of
© Marsdens Law Group 27
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Designated | Precinct of Development. Stage 2 an the Contributions Works Plan,
Lands
Thesa works will consisi of removal and control of exlsting weeds, vegetatian
ptanting and restaration to improve remnant landscape, maintenance and prevention
of further weed encroachment for & minimum period of two (2) years following
dedication, monitaring and reporting to Council on the heatih and restoration of the
ecogystermn,
All works 1o be conducted in accordance with approved vegetation management
plans.
2a Designated | Prior to the issue of the Subdivision Works 1o include full design and construction in accordance with relevant council 4,204
Land Cerlificate far a ptan that when standards, vegelalion managemend plans prepared by the Developer and approved
identified | registered would create a resldential | by Coundil, landscape gement plans prepared by the Developer and approved
as Stage | lot within Stage 5 of the Ridge by Cauncil, condilions of consent and construction certificate al location shown as
2aon Plan | Precinct of Development. Stage 1a on the Condributions Works Plan.
of
Designated These warks will cansist af removal and control of existing weeds, vegetation
Lands planting and restoration to improve remnant landscape, maintenance and prevention
of further weed encraachment for a minimum period of twa (2) years following
dedication, monitaring and reparting to Cauncil on the health and restoration of the
ecosystem.
Al works to be conducted in accardance with approved vegstation management
plans.
3 Ceslgnated | Prior to the issue of the Subdivision | Works to indude full design and construction in accordance with relevant council $124,296
Land Certificate for a plan that when | slandards, vegetation r gement plans p d by the Developer and approved
identlfiod | registered would create the B1st | by Coundil, landscape management plans prepared by the Developer and approved
as Stage 3 | residential kot wilhin The Grove | by Councll, conditions of consent and construction certlficate at location shown as
on Plan of | precinct of the development. Stage 3 on the Contribulions Warks Plan,
Designated
Lands These works will consist of removal and control of existing weeds, vegetalion
ptanting and regtoration to improve remnant landscape, maintenance and prevention
of further weed encroschment for & minimum period of two (2) years following
dedication, monltoring and reporting 1o Council on the health and restoration of the
gcosystem,
All works to be conducted in accordance with app d vegetation manag t
plans.
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4 Designaled
Land
identified
as Stage 4
on Plan of
Designated
Lands

Priar to the issue of the Subdivision
Cerfificate for a plan that when
registered would create the 61st
residential ot within The Vale
precinct of the development.

Works to Include fult design and construetion in accordance with relevant coundl
standards, vegetalion management plans prepared by the Developer and approved
by Councll, landscape managemeni plans prepared by the Developer and approved
by Council, conditions of consent and construction certificate at location shown as
Stage 4 on {he Cantributions Works Plan.

These works will consist of removal and contro! of existing weeds, vegetation
planting and restoration o improve remnant landscape, maintenance and prevendion
of further weed ancroachment for a minimum period of twa (2) years following
dedication, monitoring and reporting to Councit on the health and restoration of the
ecosystem,

All works to be conducted in accordance with approved vegetation management
plans.

$683,116
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Schedule 4:

Works
Item of Woark Description of itam of Warks Time for Completion Security Value
Smilhs Lane | Half Road Construction in accordance with Cowncil's | Prior to the issue of tha Subdivision Certificate for Stage 3 of | $0.00
Upgrade - Stage 1 | Standards at the lecation shown as Stage 1 on the | the Ridge Precinct of the Development
(South} Development Contributton Ptan
Smiths Lane | Construction of Smiths Lane Waterway Crossing n | Prior ta the issue of the Subdivision Certificate for Stage 3 of | $4,949,791.31
Walerway Crossing | sccordance with Drawing Mo. FR110067-004 C1103 and | the Rldge Precinct of the Develapment

FR1160067-002 C1104 at the ‘ocation shown on the

Contributlons Works Plan
Smiths Lane | Full Width Censtruclion (see drawing no FR110067-004- | Prior to the issue of the Subdivision Certificate for Stage 3 of | $0.00
Upgrade - Stage 2 | C2735, Section G for the concep!t road design) al the kication | the Ridge Precinct of the Development

shown as Stage 2 on the Contributions Works Plan
Smiths Lane | Half Width Construction (see drawing no FR110067-004- | Prior to the Issue of the Subdivision Certificate for Stage 4 of | 50.00
Upgrade - Stage 3 | C27.34, Section E for the concept road design) at the location | the Ridge Precinct of the Development

shown as Stage 3 on the Cevelopment Contribution Plan
Smiths Lane | Half Widih Construction (see drawing no FR110067-004- | Prior to the Issue of the Subdivision Certificate for Stage 5 of | $0.00
Upgrade - Stage 4 | €2734, Section E for the concept road design) at the location | the Ridge Precinct of the Developmant

shown as Stage 4 on the Development Contribution Plan
Water quality pond | Full design and construction (se= drawing no FRT10067-004- | Prior to the issue of the Subdivision Certificate for Stage 3 of | $0.00
and stormwater | ©2704 end LCO3 for concept pend and stormwater | the Ridge Precinct of the Development
management managemen! design) in accordance with refevant council
facilities Stage 1a standards, eonditions of consent and construction certificate

in location shown as Stage 1a on the Contribullons Works

Plan
Water quality pond | The maintenance of the stormwater detention basin and | For a period of two (2) years commencing from the date of { $0.00

and stormwater
management
facilities Stage 1a

water quality facilities; and carrying out of water quality
monitoring and documenting of the water quality for the
system outflows.

complation of the construction of that work
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Water Quality pond | Works o include full design and construction (see drawing no | Prior 1o the issue of the Subdivision Certificate for Stage 5 of | $0.00
and stormwater | FR110067-004-C2704 and LCD3 for cancapt pond and the Ridge Precinct of the Developrment.
managemment stormwater management deslgn} in accardance with relevant
facilities - Stage 2a | council standards, conditions of consent and construction
certificate in location shown as Stage 2a on the Contributions
Works Plan
Water Quality pond | The maintenance of the stormwater detention basin and water | For a perfod of two (2) years commencing from the date of | $0.00
and starmwater | quality faclities; and the carrying out of water quality | completon of the construction of that wark,
management manitoring and documenting of the water quality for the
fadililies - Slage 2a | gystem gutflows.
Local Park Works to include full design and construction by the | Prior to the Issue of the Subdivision Certificate for a plan | $862,500.00
inchuding Passive Developer in accordance with relevant Coundl standards and | that when registerad would create the &1st residential lot
and Aclive approvals, canditions of consent and canstruction certificates | within The Grove prednct of the development.

Recroatlion Areas

al the location shown on the Centributions Works Plan. A
detailed design propared by the Developer is to be approved
by Cauncil prior to commencement of works.

The features in Local Park include but are not limlited to seats,
shade, bubblers, playground equipment and pedestrian and
cyclist conneclivity,
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Schedule §:
Monetary Contributions

Part 1 — Amount

Subject to the balance of this documnent, and in particular this Schedule 5, the amount of the Monstary Contribution payable by the Developer with respect to
the Development is $30,000 for each Residential Lot.

Part 2 - Indexation

(&b} The amount of each Monetary Contribution will be indexed in accordance with the following formula:

A=BxC
D
where:
A = the indexed amount;
B = the relevant amount as set out in this agreement;
C = ihe Index most recently published before the date that the relevant item is provided, Completed or paid as the case may be; and
D = the Index cumrent as at the dale the Planning Agreement comes into effect.

If A is less than B, then the amount of the relevant amount will not change.

(2) For the purpose of paragraph {1}

{a) each companent of the Monetary Contribution is indexed as at the date it is paid; and
{b) the Index means the Gonsumer Price Index (All Groups} for Sydney or such other index which replaces it from fime to time.
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Part 3 — Cap on Monetary Contributions

Notwithstanding Part 2 of this Schedule 5, the Monetary Contributions will be capped at, and must not exceed the amount that would have otherwise been
payable by the Developer with respect to the Development under conditions imposed under 594 and/or 94A of the Act in each relevant Development Consent,
having regard to the fallowing:

(1) TheAcl

(2} The Contributions Plan in force at the time of the Development Consent.

[&)] Any Ministerial Direction issued by the Minister Administering the Act pursuant to s94E of the Act.

Part 4 ~ Method of payment

The Developer must pay a Monetary Contribution for each Residential Lot prior to the issue of a Subdivision Certificate for a plan which, when registered at
the NSW Land & Property Information Office, will create that Residential Lot as a separate lot.

© Marsdens Law Group a3
Marsdzns_ 3006949 2

Document Set ID: 1442086
Version: 2, Version Date: 20/08/2013



Schedule 6
Terms of Licence

1 Definitions

For the purpose of this Schedule 6:

(1)
(2)
3
4)

the Land is the land being accessed under the Licence,
the Licence means the licence of the Land to which this Schedule & applies;
the Licensee is the party accessing the Land; and

the Licensor is the owner of the Land.

2 Licence

21 Personal rights

(1)
(2)

(3)

The Licence is personal to the Licensee.

The Licensee may not encumber, assign or transfer (either directly or indirectly) the
Licence without the prior written consent of the Licensor.

The Licensor may refuse the granting of consent under paragraph (2} without reason
and at its absolute discretion.

2.2 Leasehold interest

(M

This deed does not grant to the Licensee a leasehold interest in the Land. The parties
agree that:

(a) subject to any contrary terms of this licence, the Licence does not confer
exclusive possession of the Land on the Licensee;

(b) the Licensee may not exclude the Licensor, its officers, employees and
invitees from:

(i} entry onto the Land; and/or
(i) the performance of any works on the Land;
provided that such entry onto andfor performance of work on the Land does

not unreasonably interfere with the activities being carried out on the Land by
the Licensee,

{2) the Licensee does not have any right to quiet enjoyment of the Land; and
{3) the Licensee will not at any time seek to enforce an interest in the Land in competition
with the interest held by the Licensor.
3 Compliance with Authorities

31 No warranty as to suitability for use

The Licensee acknowledges and agrees that the Licensor has not made any representation or
warranty to the Licensee regarding the suitability of the Land for the purposes of the Licensee.
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3.2 Compliance with the terms of the consents
The Licensee must comply with the requirements of all Authorities in relation to its access to
the Land and the conduct of any activities on it by the Licensee.

3.3 Compliance with directions from Authorities
The Licensee must comply with all notices, directions, orders or other requests served upon
itself or the Licensor and which arise from the conduct of any activities on the Land by the
Licensee.

4 Obtaining further consents
{1) If the Licensee requires further consents to conduct activities on the Land it must;

{(a) make such applications itself; and

(b) bear all costs incurred by it in relation to obtaining the relevant consent.

(2) The Licensor agrees that it will where reguired, sign all authorities reasonably
required by the Licensee to make any application for consent to any Authority.
4 Limitation of the Licensor’s liability
41 Insurances
{1} The Licensee must effect and keep current and in force the following policies of
insurance:

(a) a Broadform Public Liability Insurance policy with a reputable insurance
company approved by the Licensor in an amount of $20,000,000 for any one
occurrence in respect of any liability for:

{i) personal injury or death of any person; and
{ii) loss of or damage to property,

{b) workers compensation insurance under the Workers Compensation Act 1987
(NSW) covering all persons employed or deemed to be employed by the
Licensee in connection with the conduct of the activities on the Land by the
Licensee;

{c) a comprehensive policy of motor vehicle insurance or an unlimited third party
property insurance policy in respect of all motor vehicles used in the
performance of the activities on the Land by the Licensee; and

(d) a contractor's risk policy of insurance in respect of all plant and equipment
(including unregistered motor vehicles) used in the conduct of the activities on
the Land by the Licensee.

(2) The policies referred to in paragraphs {1)(a), (1)(c) and {1){d) must note the interest of
the Licensor as principal.
4.2 Inspection of insurance
(1 The Licensee must produce at the renewal of each policy a certificate of currency
issued by the insurer establishing that the policy is valid.
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(2) The Licensor may carry out random audits to verify insurances held by the Licensee.
The Licensee will assist in any audit and provide evidence of the terms and currency
of the insurance policies whenever requested by the Licensor.

4.3 Cancellation of insurance

If any policy is cancelled either by the Licensee or the insurer the Licensee must notify the
Licensor immediately.

44 Risk
The Licensee uses and occupies the Land at its own risk.
4.5 Indemnity

The Licensee indemnifies the Licensor against any Claim (of whatever nature} made in
respect of the Licensee's use and occupation of the Land.
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Annexure 1:
Plan of Designated Land
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Annexure 2:

Contributions Works & Staging Plan
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Cardno

' Shaping the Future

Level 1, 47 Burelli St, Wollongong, NSW Australia 2500
Phone (+162) 4428 4133 Fax (+612) 4228 6811
Email.CFR§Pcardno.com.au Web: www catdno.com, su

PROJECT TITLE: Smiths Lane Waterway Crossing
PROJECT NUMBER: 110067-04
CLIENT: RW Sheargold Pty Ltd

ISSUE REVISION: VPA Costing for waterway crossing

Double Span Bridge - Apportionate Rate
\tem # Description Unit (Revised design with actual watermains Amount
levels)
Sheargold | Council (100m) | Rate Sheargold | Council {100m)
Site establishment, including site facllities, compound construction and maintenance of site access tracks {including 30m x
11 P P d with 100mm thick road base). Item 04 0.6 $ 3500000 |S 14,000.00 | S 21,000.00
1.2 |Provision for traffic including the preparation and impl tation of traffic gement plans for works on Council roads. Item 05 05 S  10,00000 | S 5,000.00 | 5 5,000.00
Survey - including set out works and the provision of engineering survey control, and work as executed survey for all aspects
1.3 |of the waterway crossing works (survey services will consist of the stripped level conformance surveys, final earthwork levels Item 0.4 0.6 $ 25000.00|S 10,000.00 | $ 15,000.00
and preparation of the fill plan).
1.4 |Service utility locations and rel utility services investigations and searches. Item 0.5 0.5 S 10,000.00 | § 5,000.00 | S 5,000.00
1.5 |Compaction testing of r ys stof and earthworks. Item 0.4 0.6 S 5,000.00 | § 2,000.00 | $ 3,000.00
16 :r::‘asmwn of the Contractors E al i Plan and submission to the Superintendent prior to commencing i 05 05 ¢ 2,00000 | $ 1,000.00 | $ 1,000.00
1.7 |insurances (Provisional). Item 1 1 S 30,00000]|$ 30,000.00 | S 30,000.00
1.8 |Coordination with Supervising Geotechnical Engineer. Item 0.4 0.6 S 10,000.00 | & 4,000.00 | 5 6,000.00
1.9 |Supply and install temporary site fencing - typically ATF type fencing. m 129 242 5 994|5 1,282.26 | § 2,405.48
1.10 |Dial Before You Dig prior to construction. Item 0.5 0.5 S 150,00 | § 75.00| S 75.00
1.11 |Long Service Levy on cost of building work. Item 5 1,21213 ] § 13,651.43
w_"ﬁlﬂ'._i (N DE = i U L3 i ) f (1% j r . 5 |
NB: All activities involwing ! and disturb af veg is to be undertoken in strict e with the Veg Plan. All r rial unable to be mulched (s to be removed from site. No burning of material will
be undertaken on site.
i i i incl lchi iling of
21 Felling, clearing, grubbing, underscrubbing of all areas as directed by the Superintendent including mulching and stockpiling e 04 06 s 1000000 § 4,000.00 | § 6,000.00
trees and vegetation,
tion20Total e BT EIE A, O e T el V| — [ 5400000 |  $6,00000 |
3.1 |Strip topsoll to an average depth of 200mm and stockpile on site from roads, footpaths, access ways, berm and batters. m 148 663 5 5005 74200 | S 3,317.00
3.2 |Provide fill to site, regrade areas to levels provided:
a) Cut to fill m 230 460 S 8.00| 5 1,840.00 | § 3,680.00
b) Import fill and compact m 57 113 1 3358 | S 190287 | S 3,805.73
¢) Shaping and grading m 1744 3489 S 2718 472714 | 5 9,454.29
33 Sub base - DG520 (200mm minimum consolidated thickness and compacted to 95% of modified max. dry density (includes = 460 2063 $ 931s 428260 | § 19,206.53
635mm length on kerb & gutter plus extra 300mm).
3.4 |Base course - DGB20 (150mm minimum consolidated thickness and compacted to 98% of modified max. dry density). m° 460 2063 S 11.25 5,175.00 23,208.75
35 |Asphaltic concrete - 50mm thick GG10 (including hot bitumen tack coat on sub base), m 460 2063 ] 24.00 11,04000 | § 49,512.00
3.6 |Flush kerb. m
3.7 |Turfing 3m strip of diversion swale. m 329 1669 s 11.00| S 3,619.00 | 5 18,359.00
3.8 [Seeding of swale batter down to existing. m’ 165 835 $ 050(S 8225(5§ 417.25
3.9 [1500mm diameter Class 4 RCP, m 17 S 1,20000 | § - S 20,400.00
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Double Span Bridge - Apportionate Rate
(Revised design with actual watermains Amount
Item # Description Unit levels)
Sheargold | Council (100m) Rate Sheargold Council (100m)
3.10 [Supply and install headwall to acc date 1500mm RCP Item F] 5 2,700,000 | & 5 5,400.00
3.11 [Supply and install fence at creek. m 70 S 240,00 | S - S 16,800.00
3.12 [Supply and Install fence railing detail at top of headwall. m 11 5 40000 | 5 - -] 4,400.00
3.13 |Flushing points. Item -] S =
3.14 |Subsoll drainage. m S = 13 =
318 Scour protection at inlet and outlet of culvert. Scour protection to consist of embedded quarry rock (D50 = 250mm, depth of i 2 s 416250 | ¢ < §,325.00
rip rap = 300mm) laid on geofabric extending 5m from concrete wall.
3.16 [Testing of pav incl. compaction, proof rolling and B ) Beam, Item 0.4 0.6 3 500000 § 2,000.00 | § 3,000.00
3.17 |Temporary Creek Diversion All e S - 5 =
a) Pumping, assume 2 weeks pumping Day 14 5 34500 | S - S 4,830.00
b} Earthworks, assume use of excavator & 1 laborer for 2 days at start and end Item i 5 3,12000| S - S 3,120.00
¢) Sedimsnt contral Item 1 5 1,000.00 | § - 5 1,000.00
d) import fill for dam construction m’ 100 5 3358 | S = IS 3,358.00
4.1 |Bulk Earth
411 [r | of existing culvert and section of road. Item 1 5 15.000.00 | § ~ S 15,000.00
4.1.2 |Provide fill to site, regrade areas to levels provided: s S -
#) Cut to fill/cart to suitable stockpile m 700 s 865 S - S 6,055.00
b} Impart and compact select fill m 5035 S 3358 (8 - S 169,075.30
4.13 |Rate for rippable rock. m’ 200 s 1000 | $ - |s 2,000.00
4.1.4 |Ratefor nan-rippable rock requiring rock breaker. m 200 5 B4001| S - s 16,800.00
4.2 |Bridge Construction
421 30m long bridge Including approach slabs, by 15.27m wide dual span, including all items detailed on drawing No. FR110067- - 1 s 2:547.920.06 | § } §  2.547,920.06
" |oo4a c1103
4.3 |Smiths Lone Rood and Bridge
4.3.1 |75mm asphait layer on 175 RC deck (deck cost in item above), Allow for 45mm GG10 on 30mm ACS. m*
4.4 |Creek Diversion
4.4.1 |Temporary Creek Diversion All B
a) Pumping, 4 weeks pumping Day 36 S 34500 S = S 12,420.00
b) Ear use of tor £ 1 laborer for 2 days at start and end Item 15 S 6,240.00 | 5 = S 9,360.00
¢) Sediment control Item 15 1 100000 | $ = S 1,500.00
d} Impart fill for dam construction m 150 5 3358 | $ ki $ 5,037.00
4.4.2 |turfing of banks, m’ 800 S 11.00 | § - |5 8,800.00
4.4.3 |Creek Bed Armour (D50 + 250mm, depth of rip rap + 300mm) m 1020 S 15554 | 5 - S 158,650.80
[Section 4.0 Total %000 $2,952,618.16
5.1 |Water
5.1.1 |375mm Sir main - Bridge Crossing. Item 24 5 555571 | 8 = 5 133,337.14
5,12 |500mm Sintakote main - Bridge Crossing. Item 24 S 7,062.86 | 5 - S 169,508.57
5.1.3 |Relocate 375 DICL watermain in roadway. m 28 80 $ 2,340.00 | 5 65,520.00 | 5 187,200.00
5.1.4 |Relocate 500 DICL watermain in roadway. m 27 74 S 2,630,00 | § 7101000 ] 5 194,620.00
5.1.5 |Testing as per Sydney Water requirements and including Inspection fees. Item 0.4 0.6 S 750000 | S 3,00000 | 5 4,500.00
5.2 |Electricol along length of Smiths Lane Rood and bridge upgrade works
5.2.1 |Relocate electrical cables. m S 3
522 |Relocate electrical poles. Item 5 - S -
a) Decomission & remove pales Item 2 2 s 2.500.00 | 5 5,000.00 | § 5,000.00
b) Erect ternporary poles (rate to include dissemble) Item 3 2 S 4,00000 | S 12,000.00 | & 8,000.00
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Double Span Bridge - Apportionate Rate
Item # Description Unit {Wevisad desiy T:;:I:;:md glas Amownt
Sheargold | Council (100m) Rate Sheargold Council (100m)
c) Pole stays Item 3 2 S 1,000.00 | & 3,000.00 | § 2,000.00
d) Underground and overhead transition item 3 1 s 3,500.00 | S 3,500.00 | $ 3,500.00
2} install new underground cables (rate including trenching) m 80 s 58500 | S - H 52,650.00
fl Energy Testing Item 1 1 $ 10,000.00 | § 10,000.00 | § 10,000.00
IE} Power outage Item 1 1 5 5,000,00 | § 5,000.00 | § 5,000.00
h) Tratfic management Day 1 z s 1,500.00 | § 1,500. 5 1,500.00
5.2.3 [NBN along length of bridge only. m S - |5 -
2) NBN entire length m 53 100 S 150.00 | § 7,950.00 | $ 15,000.00
5.2.4 |Gas along length of bridge only. m 5 - s -
a) Gas entire length including conduits m 53 100 S 200,00 | § 10,600.00 | § 20,000.00
5.2.6 |Provision of lights either end of bridge Item 2 S 2,500.00 | $ =7 JiS 5,000.00
5.2.6 |Sewer across extent of Smiths Lane. m s = F &
Section5.0Total RE| WY RIpAE - ] ] Td o o ey [ SI=ET ) N I po i A r
.A.H'arm\fnbs invaiving remaval and disturk of veg I% ta be undertaken in strict accordance with Sofl and Water Plan,
6.1 _|Sediment Fence. m 110 261 B 7648 840403 1,994.04
6.2 |Haybale Sedi t Barrier. ¥ Each 20 - 4313 (S - s 862.60
6.3 |Construction entry/exit shakedown facility (North and South of bridge). m 1 1 5 4,150.38 | § 4,150.38 | § 4,150,38
60Total i JE= 3 SRl BV = = b | s700702
7.1 |Remove and reinstate farm fence m
tion 7.0 Total e ] s 3 = 2= Ll 1 ! : - | %000 |  s000
8.1 |Cardno Detailed Design:
a) Bridge Design Item 1 S 91,400.00 | § - |8 91,400.00
b) Bridge Construction Supervision Item 1 $  30,000.00 |5 = ] 30,000.00
c] Smiths Lane Design Item 04 0.6 S 20,000.00 | § 8,000.00 | S 12,000.00
d) Smiths Lane Construction Supervision Item 0.4 0.6 $  30,000.00 % 12,000.00 | § 18,000.00
&) Relocation of Existing 375mm and 500mm di in Design and Construction Supervision Item 0.4 0.6 $  80,000.00 | % 32,000.00 ) 5 48,000.00
f) Electrical Relocation/Underground Design Item 04 0.6 5 5,00000]| S 2,000.00 | 5 3,000.00
g) Electrical Relocation/Underground Construction Supervision Item 5 S I
8.2 |Miscell
a) Geotechnical Item
b) Arborist/Ecologist Item .
E ::Y:.HQ:J { |=" * ] —_——= :___::—:,—::'_;:rdg—r—_'u:ﬂ—‘ji—?_—g’ﬁ;‘—;ﬁ-;;j—ﬁé =1 L
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SECTION AA - TYPICAL SECTION THROUGH WESTERN CONSTRUCTED WETLAND
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SECTION BB - TYPICAL SECTION THOUGH EASTERN CONSTRUCTED WETLAND
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Execution page

Executed as an agreement
Dated: & 57h Svly oz
Executed by and on behalif of

WOLLONGONG CITY COUNCIL
by its authorsed officer:

gt

Signature of Witness

ELRABI Lors,

[Prinf] Name of Witness

Executed by and on behalf of
RW SHEARGOLD PTY LTD
ABN 82 000 260 462

By its authorised representative:

St e

Signature of Witness

Dtawh Tl

[Prinf] Name of Witness

v-'—/

f authorised person

S}gnarur

Daﬁ/r‘.avh""

[Print] Name of authorised person

DANID FARM<R

LGENERAL MNANAUER

Office Held

Miher! Lour]

[Print] Name of authorise%erson
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