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DATE [DATE]

PARTIES WOLLONGONG CITY COUNCIL (ABN 63 139 525 939) of 41
Burelii Street, Wollongong in the State of New South Wales
(Council)

BUNNINGS PROPERTIES PTY LTD (ABN 46 008 557 622)
of 11 Shirley Street, Rosehill NSW 2142 (Developer)

BACKGROUND

1. The Developer is the registered proprietor of the Developer Land.

2. The Developer has made the Development Application with Council.

3 The Developer has offered to provide the Contributions if the Development is undertaken,

4, This Agreement describes the Contributions and provides for the manner in which, and the terms upon

which:
a. the Developer is to provide the Contributions; and

b. Council is to contribute towards the cost of the Contributions.

OPERATIVE PROVISIONS

1. DEFINITIONS

The following definitions apply unless the context otherwise requires:

Act means the Environmental Planning and Assessment Act 1979 (NSW).
Acquisition Act means the Land Acquisition (Just Terms Compensation) Act 1991 (NSW).
Additional Cost has the meaning given in clause 5.1.

Assign as the context requires refers to any assignment, sale, transfer,

disposition, declaration of trust over or other assignment of a legal and/or
beneficial interest.
Authority means (as appropriate) any:
(1) federal, state or local government;
(2) department of any federal, state or local government;
(3) any court or administrative tribunal; or
(4) statutory corporation or regulatory body.
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means the bank guarantee(s) from an Australian bank required to be
provided to Council by the Developer under this agreement.

against any person any allegation, action, demand, cause of action, suit,
proceeding, judgement, debt, damage, loss, cost, expense or liability
howsoever arising and whether present or future, fixed or unascertained,
actual or contingent whether at law, in equity, under statute or stherwise.

means completed in accordance with the requirements of this document.

means the concept design for the Works at Annexure A.

means a construction certificate issued in accordance with the Act.

means the contract to be entered into by the Developer {or by Bunnings
Group Limited ACN 008 672 179) and the builder for the construction of
the Works.,

means the provision of the Works by the Developer in accordance with
this document.

means that part of the road reserve at Northcliffe Drive where the Works
will occur.

Means the person(s) notified by Council to the Developer as the Council
Represemative for the purpose of this Agreement.

means the form of deed contained in Annexure D.

means a period of twelve (12} months commencing from the date on
which the final ltem of Work is completed.

means the whole of the land contained in Folic Identifiers 1/1118629,
211118629, 50/879625, 51/879625 and 52/879625, known as 638, 642
and 644-650 Northcliffe Drive and 1-3 and 9 Canterbury Road, Kembla
Grange.

means the Development described in the Development Application.

means development application DA-2016/358 lodged by the Developer on
24 March 2016 with Council for the Development Consent.

means a development consent issued under the Act with respect to the
Development,

means in relation to the Works or an item of Work:

(1)  the construction cost of each Item of the Works;

(2) any costs incurred under a building contract in relation to the Works
or an ltem of Work; and

(3) any costs or expenses payable to an Autherity in relation to the
Works or an [tem of Work,

including any Additional Cost, as determined by the Quantity Surveyor in
accordance with clause 5.2.
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means the final design of the Works determined in accordance with the
procedure set out in clause 7.2

has the meaning given in clause 7.2(3).

means A New Tax System (Goods and Services Tax) Act 1999 (Cth) and
any other Act or regulation relating to the imposition or administration of
the goods and services tax.

has the meaning given in ¢lause 5.1(1) of this agreement.

means the report prepared by KCE Pty Lid dated 12 April 2017 at
Annexure B.

means an individual item of the Works as set out in Annexure B.

means the Council Land and the Developer Land.

means all legislation, regulations, by-laws, commeon law and other binding
order made by any Authority.

means twelve (12) months.

means an occupation certificate issued in accordance with the Act.

Has the same meaning as set out at section 4.53 of the Act.

means the Act, the Local Government Act 1993 (NSW) and the Roads Act
1993 (NSW).

means the agreement {0 be entered into between the Developer and the
Project Manager pursuant to clause 10.1 of this agreement.

means the project manager appointed under clause 10 of this agreement.

has the meaning given in clause 7.2.

has the meaning given in clause 7.2.

means a quantity surveyor selected and appointed by Council from a list
of Quantity Surveyors recommended by the Developer all of whom must
be members of Panels for the NSW Department of Commerce or Lacal
Government Procurement.

means an amount which is 45% of the Indicative Cost of Works,

means an amount which is 5% of the Indicative Cost of Works.

means the works generally described as the construction of a four-leg
roundabout to Northcliffe Drive and the construction of a median in

Northcliffe Drive in the vicinity of Phar Lap Avenue, substantially in
accordance with the Concept Design as approved with the Development.
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DEFINITIONS

The following rules of interpretation apply unless the context requires otherwise:

clauses, annexures
and schedules

reference to statutes

singular includes
plural

person

executors,
administrators,
successors

dollars

calculation of time
reference to a day
reference to a group
of persons

meaning not limited

next day

next Business Day

time of day

headings

agreement

Gender
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a clause, annexure or schedule is a reference to a clause in or annexure
or schedule to this document.

a statute, ordinance, code or other law inciudes regulations and other
instruments under it and consolidations, amendments, re-enactments or
replacements of any of them.

the singular includes the plural and vice versa,

the word “person” includes an individual, a firm, a body corporate, a
partnership, joint venture, an unincorporated body or association or any
government agency.

a particular person includes a reference to the person’s executors,
administrators, successors, substitutes (including persons taking by
novation}) and assigns.

Australian dollars, dollars, $ or A$ is a reference to the lawful currency of
Australia.

if a period of time dates from a given day or the day of an act or event, itis
to be calculated exclusive of that day.

a day is to be interpreted as the peried of time commencing at midnight
and ending 24 hours later.

a group of persons or things is a reference to any two or more of them
jointly and to each of them individually.

the words "include”, “including”, “for example” or "such as” are not used
as, nor are they to be interpreted as, words of limitation, and, when
introducing an example, do not limit the meaning of the words to which the

example relates to that example or examples of a similar kind.

if an act under this document to be done by a party on or by a given day is
done after 4.30pm on that day, it is taken to be done on the next day.

if an event must occur on a stipulated day which is not a Business Day
then the stipulated day will be taken to be the next Business Day.

time is a reference to Sydney time.

headings {including those in brackets at the beginning of paragraphs) are
for convenience only and do not affect the interpretation of this document.

a reference to any agreement, Agreement or instrument includes the
same as varied, supplemented, novated or replaced from time to time.

a reference to one gender extends and applies to the other.
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3. DEFINITIONS
3.1 Planning Agreement

This decument is a planning agreement:

(1)  Within the meaning set out in Section 7.4 of the Act; and

{2) Governed by Subdivision 2 of Division 7.1 of Part 7 of the Act.

3.2 Application
This document applies to the Land and the Development,
3.3 Operation of document
(1)  Subject to paragraph (2), this document operates from the date it is executed by both parties.
(2)  If the Development Consent:
a. lapses; or
b. is surrendered by the Developer prior to Physical Commencement,
then this document ceases to operate-and the Council releases the Developer from its
obligations under this document.
APPLICATION OF SECTION 7.11 AND SECTION 7.12
41 Application

This document excludes the application of section 7.11 and section 7.12 of the Act to the Development.
5. DELIVERY OF CONTRIBUTION
5.1 Estimate of cost of Works

(1)  The parties acknowledge and agree that:

a. at the date of this agreement the Indicative Cost of Works is estimated to be
$2,551,200 excluding GST, based on the Indicative Cost of Works Report.
b. additional costs will be incurred in the delivery of the Works in addition to those set out
in the Indicative Cost of Works Report, including but not limited to:
i. Fees o be paid to any regufatory authority;
ii. Consultants’ costs required to progress the project from Concept Design to
Final Design;
iii. Costs associated with the appointment of the Project Manager including the
Project Manager's fee for the performance of its services; and
iv. Any additional costs incurred as a result of construction including any costs
associated with delay in construction,
{Additional Cost).

(2)  Within 30 days of the approval of the Final Design and Final Timetable as required pursuant to
clause 7.2 of this Agreement, the Developer must provide Council with a detailed cost estimate
of the Final Design as prepared by a Quantity Surveyor.
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(3) Where the detailed cost estimate referred to above exceeds 20% of the Indicative Cost of Works,
the Parties agree to meet and discuss, in good faith, opportunities to revise the Final Design so
as to reduce costs.

5.2 Determination of Final Cost of Works

(1)  Upon Completion of any ltem of Work the Developer must provide Council with a certificate from
a Quantity Surveyor in favour of both Council and the Developer as to the Final Cost of Works of
the relevant ltem of Work.

(Z) The determination of the Quantity Surveyor as to the cost of an ltem of Work is conclusive and
binding on the parties except;

a) in the case of manifest error; or
b} where the Final Cost of Works referred to above exceeds 20% of the detailed cost
estimate, the Parties agree to meet and discuss, in good faith, reasons for the variation.
5.3 Responsibility for Final Cost of Works
(1)  The Developer shall be responsible for payment of the Final Cost of Works.
{2} Council shall reimburse the Developer half the Final Cost of Works at the following 2 stages:

a. upon the Works being 50% complete as determined under the Construction Contract;
and

b. upon practical Completion of all items of Work.

{3) Any claim for payment by the Developer under clause 5.3(2) must be accompanied by the
following;

a. inrelation to:

i. clause 5.3{2)a, the notices issued by Council pursuant to clause 8.2
evidencing the work is 50% complete; and

ii. clause 5.3(2)b, the notices issued by Council pursuant to clause 8.2 for all
ltems of Work or evidence that the each of the ltems/Activities identified in
Annexure C have been Completed;

b, itemised cost schedule detailing any variations to the agreed costings and whether
these variations have been approved by Council; and

c. copies of receipts of confirmation that all of the costs have bheen paid by the Developer.

(4) Council must notify the Developer of its acceptance or refusal of the Developer's claim for
payment made under clause 5.3(2), within 7 days of the claim.

{5) If Council refuses a claim, it must provide the Developer with detailed reasons for that refusat at
the time of notifying the Developer under clause 5.3(4).

(6) Council will be deemed to have accepted a claim for payment by the Developer under clause
5.3(2) if it has not validly refused the claim within 7 days after the date on which the claim is
made by the Developer.

(7)  Council must reimburse the Developer the amount of each claim under clause 5.3(2) within 60
days of actual or deemed acceptance, as the case may be, of the relevant claim.

(8) If Council fails to reimburse the Developer within the required time under clause 5.3(7), Council
must pay interest on the amount outstanding at a rate of 13% per annum, calcuiated daily on the
amount outstanding until the date of payment.

5.4 Council’s obligations under Construction Contract

The parties acknowledge and agree that:

(1) Council will not be a party to the Construction Contract,;
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(2) Council's obligations under this document with respect to the Construction Contract {other than
as Consent Authority) will be limited to:

a. the obligations to pay Council's share of the Final Cost of Works as set out in clause
5.3 as a reimbursement; and

b. the provision of access to the Council Lang on the terms set out in clause 19, for the
purposes of allowing the Works to be carried out in accordance with the terms of the
Construction Contract.

(3) The Council Representative will be invited by the Developer to be a part of the roundabout
construction tender selection process and may provide a recommendation to the Developer with
respect to the appointment of the builder within 5 business days of the tender appointment
meeting. The Developer must consider Council's recommendation however is under no
obligation to accept the Council's recommendation.

6. REGISTRATION OF THIS DOCUMENT

6.1 Registration
Prior to the issue of a Construction Certificate for the Works, this document must be registered on the
title of the Developer Land pursuant to section 7.6 of the Act.

6.2 Obligations of the Developer

The Developer must:

(1) do all things necessary to allow the registration of this document to occur, including but not
limited to obtaining the consent of any mortgagee registered on the title of the Developer Land,
and

(2) pay any reasonable costs incurred by Council in undertaking that registration.

6.3 Removal from title of the Developer Land

(1)  Council will do all things necessary to allow the Developer to promptly remove the registration of

this document from the title of the Developer Land where:
a. the Developer has Completed the Works; or
b. this document has ceased to operate pursuant to clause 3.3(2).
(2) The Developer must pay any reasonable costs incurred by Council in undertaking that
discharge. ‘
7. PROVISION OF CONTRIBUTIONS
| 7.1 Works
3 The Developer must:

(1)  if necessary, obtain any consents, approvals or permits required by a relevant Authority, for the
conduct of the Works;

(2}  carry out and complete each Itern of Work by the date specified in the Final Timetable;

(3) carry out and complete the Works:

(a)  in accordance with the requirements of, or cansents issued, by any Authority,
{b) in accordance with the Final Design, the reasonable regquirements of Counci! and any
| applicable Development Consent;
i
|
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{c) in accordance with the Testing, Reporting and Hold Points requirements of Council's
Subdivision Palicy 2016 as contained at Annexure C and as conditioned by the
Development Consent; and

(d) in a proper and workmanlike manner complying with current industry practice and
standards, including applicable Australian standards.

7.2 Works Design Development

(1)  Prior to the issue of a Construction Certificate for construction of the warehouse component of
the Development the Developer must prepare detailed design and engineering drawings for the
construction of the Works {the Proposed Construction Drawings), and a proposed timetable
for the construction of the Works (Proposed Timetable} and must submit the Proposed
Construction Drawings and the Proposed Timetable to Council for approval.

(2) The Proposed Construction Drawings must be substantially in accordance with the Concept
Design.

(3)  Within 60 days of receiving the Proposed Construction Drawings, the Council must either:

(i confirm in writing that it approves the Proposed Construction Drawings (Final
Design) and the Proposed Timetable (Final Timetable); or

(iiy provide the Developer with written notice of the amendments required to be made to
the Proposed Construction Drawings or the Proposed Timetable, or both, to render
them acceptable to Council, acting reasonably. Council shall not be entitled to
request amendmenits to the Proposed Road Construction Drawings which are
inconsistent with the Concept Design.

(4) Where Council requires amendments to the Proposed Construction Drawings or the Proposed
Timetable, or both pursuant to clause 7.2(3), the parties shall repeat the process set out in
clause 7.2(1) to 7.2(3) until Council approves the Proposed Caonstruction Drawings and the
Proposed Timetable.

(5) If Councit wishes to amend the Proposed Road Construction Drawings in a manner which is
consistent with the Concept Design but will have the effect of increasing the Final Development
Cost, the parties must meet and negotiate in good faith in relation to Council's desired
amendments in an attempt to reach agreement as to those amendments and any adjustment to
the Final Development Caost, but the developer shall be under no obligafion to agree to Council's
desired amendments.

(6) The failure by the Council to comply with clause 7.2(3) constitutes a trigger for the dispute
resolution mechanism contained at clause 15.
7.3 Testing, Reporting and Hold Points

(1) The Developer agrees to invite the Council Representative to each of the ltem/Activities
identified in Annexure C, and, as part of that invitation, provide the Council Representative with
the corresponding notice required for each ltem/Activity.

{2)  Where the Council Representative gives a direction in relation to the Item/Activity as part of their
inspection, the Developer agrees to act in accordance with that direction.

(3) The failure by the Developer to comply with a direction given under clause 7.3(2) constitutes a
trigger for the dispute reseclution mechanism contained at clause 15.
7.4  Appointment of Council as Principal Certifying Authority

The Developer agrees to appeoint Council as the Principal Certifying Autharity under the Act for the
Works. For the avoidance of doubt, the Developer is not required 1o appoint Council as the Principal
Certifying Authority under the Act for the warehouse component of the Development.
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8.1

8.2

8.3

8.4

8.5

91

COMPLETION OF WORKS

Issue of Completion Notice

If the Developer considers that an Item of Work is Complete it must serve a notice on Council within
fourteen (14) days of Completion of that item which:

(1) isin writing; and
{2) specifies the date on which the Developer believes the Works were Completed.

Notice by Council
Within the earlier of:
(1)  seven {7) days of inspecting the ltem of Work set out in 2 Completion Notice; and
(2) fourteen (14) days from the receipt of the Completion Notice,
Council must provide notice in writing to the Developer that the relevant [tem of Work:
(3) has been Completed; or
(4)  has not been Completed, in which case the notice must also detail:
(a) those aspects of the ltem of Work which have not been Completed; and
(b} the work Council requires the Developer to carry out in order to rectify those deficiencies.
Deemed Completion
If Council does not provide the Developer with notice within the time specified in clause 8.2, the Item of
Work subject of a Completion Notice will be deemed to have been Completed on the date nominated in
the Completion Notice.
Effect of Council notice
(1}  Where Council serves notice on the Developer pursuant to clause 8.2(4), the Developer must:

{a) rectify the deficiencies in that item in accordance with that notice within a reasonable time
(not being less than fourteen (14} days from the date it is issued by Council); or
(b}  serve a notice on Council that it disputes the matters set cut in the notice.

(2)  Where the Developer:
(a) serves notice on Council in accordance with paragraph 8.4(1)(b) the dispute resolution
provisions of this document apply; or
(b} rectifies the Works in accordance with paragraph 8.4(1)(a) it must serve upon Council a
new Completion Notice for the Works it has rectified (New Completion Notice).
New Completion Notice
The provisions of clauses 8.1 to 8.4 (inclusive} apply to any New Completion Notice issued by the
Developer.
Timing of Completion

The Developer must Complete the Works prior to the issue of any Occupation Certificate for the
Development.

DEFECTS LIABILITY

Defects Notice
(1)  Where any ltem of Work is Complete but that item contains a defect which:
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(a) adversely affects the ordinary use and/or enjoyment of that item; or
(b)  will require maintenance or rectification works to be performed on it at some time in the
future as a result of the existence of the defect,

(Defect) Council may issue a notice to the Developer (Defects Notice) concerning that ltem of
Work but only during the Defects Liability Period.

(2) A Defects Notice must contain the following information;
(a) the nature and extent of the Defect;
(b) the work Council requires the Developer to carry out in order to rectify the Defect; and
(c) the time within which the Defect must be rectified by the Developer {which must be a
reasonable time and not less than twenty eight (28) days).
9.2 Developer to rectify Defects

(1)  The Developer must rectify the Defects contained within a Defects Notice prior to the date
specified in that notice.

{(2) The Developer must follow the procedure set out in clause 8 in respect of the completion of the
rectification of any Defect as if a reference in that clause to an Item of Work is a reference to the
relevant Defect.

9.3 Right of Council to step-in

Council may, at its absolute discretion, enter upon the Land for the purpose of rectifying a Defect set
out in the Defects Notice where the Developer has failed to comply with a Defects Notice, but only after
giving the Developer fourteen (14) days written notice of its intention to do so.

9.4 Consequence of step-in
If Council elects to exercise the step-in rights granted to it under clause 9.3 then:
(1)  Council may:

{a) enter upon any part of the Land reasonably required to exercise those step-in rights; and
{b) rectify the relevant Defects in accordance with the Defects Notice,

(2)  the Developer must not impede or interfere with Council in exercising those rights; and
(3) Council may claim any reasonable costs incurred by it in doing so from the Developer as a
liquidated debt.
9.5 Costs of Council
Where Council exercises its step-in rights under clause 9.4, it may:

(1)  call upon the Bank Guarantees provided by the Developer pursuant to clause 14 to meet any
costs for which the Developer is liable under clause 9.4(3); and

(2) recover as a debt due in a court of competent jurisdiction any difference between the amount of
the Bank Guarantees and the costs incurred by Council in rectifying the Defects.

10. PROJECT MANAGER

10.1 Appointment
The Developer shall appoint a preject manager.

10.2 Responsibilities
The Project Manager shall have the following roles and responsibilities:
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(1) act as agent of the Developer during consifruction and as the superintendent under the
Construction Contract with the builder;

(2) certify all claims for payment, variations, and extensions of time;
(3) give directions on behalf of the Developer; and
(4) assess defects.
For the avoidance of doubt, the role and responsibilities of the Project Manager are separate to, and do
not reptace, the role of the Council Representative or the Principal Certifying Authority.
10.3 Payment of Project Manager

The Developer will be responsible for the Project Manager's fee, to be paid at the times and in the
manner set out in the Project Management Agreement.

11. WARRANTIES AND INDEMNITIES

11.1 Warranties
The Developer warrants to Council that:
(1) itis able to fully comply with its obligations under this document;
(2) it has full capacity to enter into this document; and

(3) there is no legal impediment to it entering into this document, or performing the obligations
imposed under it

12. NOT USED

13. DETERMINATION OF THIS DOCUMENT

13.1 Determination
This document will determine upon the Developer and Council satisfying all of their obligations under
the document.

13.2 Effect of determination

Upon the determination of this document Council will do all things necessary to allow the Developer to
remove this document from the title of the whole or any part of the Land as quickly as possible.

14. SECURITY

14.1 Prohibition
Except as provided in clause 14.2, neither party may Assign their rights under this document without
the prior written consent of the other party, which must not be unreasonably withheld.

14.2 Assignment of Land
The Developer may Assign its interest in the Developer Land, provided that the proposed assignee:

{1}  enters into the Deed of Novation that includes Council as a party, under which the assignee
agrees to be bound by the terms of this document; and
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(2} if practical Completion of the Works has not yet cccurred, satisfies Councit (acting reasonabiy)
that the proposed assignee is financially able to undertake and complete the obligations set out
in this document.

14.3 Delivery to Council of Bank Guarantee

Prior to commencement of the Works the Developer must deliver to Council one or more unconditional
bank guarantees from an Australian bank (Bank Guarantee).

(1)  in aform acceptable to Council;
(2) for Security Amount A; and
(3) without an expiry date.

14.4 Council may call on Bank Guarantee

{1}  If the Developer does not comply with the terms of this document with respect to the provision of
the Works, Council may issue the Developer with a notice requiring the Developer to rectify the
relevant default within fourteen {14) days from the date of that notice.

{2) If the Developer fails to comply with a notice issued under paragraph (1) to the reasonable
satisfaction of Council, Council may, without limiting any other avenues available to it, call on the
relevant Bank Guarantee to the extent necessary to reimburse Council for any costs incurred by
it in rectifying the relevant default of the Developer.

14.5 Top up of Bank Guarantee
Within fourteen (14) days of being requested to do so by Council the Developer must ensure that the
amount secured by any Bank Guarantee is returned to Security Amount A.

14.6 Security during Defects Liability Period

(1)  Upon the commencement of the Defects Liability Period, Council must return any Bank
Guarantees held by it with respect to the Works.

(2)  Inexchange, the Developer must provide the Council with one (1) or more Bank Guarantees in a
form acceptable to Council for an amount equal to Security Amount B,
14.7 Return of Bank Guarantee

Council must return the remaining Bank Guarantees {if any} to the Developer within 30 days from the
expiration of the Defects Liability Period.

15. DISPUTE RESOLUTION

15.1 Notice of dispute

{1) If a dispute between the parties arises in connection with this document or its subject matter
{Dispute), then either party (First Party) must give to the other (Second Party) a notice which:

(a) is in writing;
{b) adequately identifies and provides details of the Dispute;
(c) stipulates what the First Party believes will resolve the Dispute; and

(d) designates its representative (Representative) with the necessary authority to negotiate
and resolve the Dispute.

{2) The Second Party must, within five (5) Business Days of service of the notice of dispute, provide
a notice to the First Party designating as its representative a person with the necessary authority
to negotiate and setle the Dispute (the representatives designated by the parties being together,
the Representatives).
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15.2 Conduct pending resolution

The parties must continue to perform their respective obligations under this document if there is a
Dispute but will not be required to complete the matter the subject of the Dispute.

15.3 Further steps required before proceedings

Subject to clause 15.12 and except as otherwise expressly provided in this document, any Dispute
must, as a condition precedent to the commencement of litigation, mediation under clause 15.5 or
determination by an expert under clause 158, first be referred to the Representatives. The
Representatives must endeavour to resolve the dispute within five (5) Business Days of the date a
notice under clause 15.1 is served.

15.4 Disputes for mediation or expert determination

If the Representatives have not been able to resolve the Dispute, then the parties must agree within
five (5) Business Days to either refer the matter to mediation under clause 15.5 or expert resolution
under clause 15.6.

15.5 Disputes for mediation

(1) If the parties agree in accordance with clause 15.4 to refer the Dispute to mediation, the
mediation must be conducted by a mediator agreed by the parties and, if the parties cannot
agree within five (5) Business Days, then by a mediator appointed by the President of the Law
Society of New South Wales for the time being.

{2) If the mediation referred to in paragraph (1) has not resulted in settlement of the Dispute and has
been terminated, the parties may agree to have the matter determined by expert determination
under clause 15.6.
15.6 Choice of expert
(1}  [f the Dispute is to be determined by expert determination, this clause 15.6 applies.
(2) The Dispute must be determined by an independent expert in the relevant field:
(a) agreed between and appointed jointly by the parties; or

(b) inthe absence of agreement within five (5) Business Days after the date that the matter is
required to be determined by expert determination, appointed by the President of the Law
Society of New South Wales for the time being.

(3) If the parties fail to agree as to the relevant field within five (5) Busingess Days after the date that
the matter is required to be determined by expert determination, either party may refer the matter
to the President of the Law Society of New South Wales for the time being whose decision as to
the relevant field is final and binding on the parties.

(4) The expert appointed to determine a Dispute:
(3} must have a technical understanding of the issues in dispute;

{b) must not have a significantly greater understanding of one party’'s business, functions or
operations which might allow the other side to construe this greater understanding as a
bias; and

{c) must inform the parties before being appointed of the extent of the expert's understanding
of each party’s business or operations and, if that information indicates a possible bias,
then that expert must not be appointed except with the written approval of the parties.

(5) The parties must promptly enter into an agreement with the expert appointed under this clause
setting out the terms of the expert’s determination and the fees payable to the expert.

15,7 Directions to expert
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(1) In reaching a determination in respect of a dispute under clause 15.6, the independent expert
must give effect to the intent of the parties entering into this document and the purposes of this
document.

(2) The expert must:
{a) actas an expert and not as an arbitratar;
{(b) not accept verbal submissions unless both parties are present;

{c} on receipt of a written submission from one party, ensure that a copy of that submission is
given promptly to the other parly;

{d) take into consideration all documents, information and other material which the parties
give the expert which the expert in its absclute discretion considers relevant to the
determination of the Dispute;

(e} nol be expected or required to obtain or refer to any other documents, information or
material (but may do so if the expert so wishes);

{f)  issue a draft certificate stating the expert’s intended determination (together with written
reasons), giving each party ten (10) Business Days to make further submissions;

(9) issue a final certificate stating the expert's determination (together with written reasons);
and

(h)  act with expedition with a view to issuing the final certificate as soon as practicable.

(3) The parties must comply with all directions given by the expert in refation to the resoclution of the
Dispute and must within the time period specified by the expert, give the expert:

(a}  a short statement of facts;
()  adescription of the Dispute; and

{c)  any cther documents, records or information which the expert requests.

15.8 Expert may convene meetings

(1) The expert must hold a meeting with all of the parties present to discuss the Dispute. The
meeting must be conducted in @ manner which the expert considers appropriate. The meeting
may be adjourned to, and resumed at, a later time in the expert's discretion.

(2)  The parties agree that a meeting under paragraph (1) is not a hearing and is not an arbitration.

15.9 Other courses of action
If:

(1) the parties cannot agree in accordance with clause 15.3 to refer the matter to mediation or
determination by an expert; or

(2} the mediation referred to in clause 15.5 has not resulted in settlement of the dispute, the
mediation has been terminated and the parties have not agreed to refer the matter to expert
determination within five (5) Business Days after termination of the mediation,

then either party may take whatever course of action it deems appropriate for the purpose of resolving
the Dispute.

15.10 Final determination of expert
The parties agree that the final determination by an expert will be final and binding upon them except in
the case of fraud or misfeasance by the expert.

15.11 Costs

If any independent expert does not award costs, each party must contribute equally to the expert's
costs in making the determination.
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15.12 Remedies available under the Act

This clause 15 does not operate to limit the availability of any remedies available to Council under
sections 9.45 and 9.46 and Division 9.6 of the Act.

15.13 Urgent relief

This clause 15 does not prevent a party from seeking urgent injunctive or declaratory relief concerning
any matter arising out of this document.

16. POSITION OF COUNCIL

16.1 Consent authority

The parties acknowledge that Council is a consent authority with statutory rights and obligations
pursuant to the terms of the Planning Legislation.

16.2 Document does not fetter discretion
This document is not intended to operate to fetter:
(1)  the power of Council to make any Law; or
(2) the exercise by Council of any statutory power or discretion, (Discretion).

16.3 Severance of provisions

(1}  No provision of this document is intended to, or does, constitute any unlawful fetter on any
Discretion. If, contrary to the operation of this clause, any provision of this document is held by a
court of competent jurisdiction to constitute an unlawful fetter on any Discretion, the parties
agree:

(a) they will take all practical steps, including the execution of any further documents, to
ensure the objective of this clause 16 is substantially satisfied;

{b) inthe event that paragraph {a) cannot be achieved without giving rise to an unlawful fetter
on a Discretion, the relevant provision is to be severed and the remainder of this
document has full force and effect; and

{c) to endeavour to satisfy the common objectives of the parties on relation to the provision of
this document which is held to be an unlawful fetter to the extent that it is possible having
regard to the relevant court judgment.

(2)  Where the Law permits Council to contract out of a provision of that Law or gives Council power
1o exercise a Discretion, then if Council has in this document contracted out of a provision or
exercised a Discretion under this document, then to the extent of this document is not to be
taken to be inconsistent with the Law.

16.4 No obligations

Nothing in this document will be deemed to impose any obligation on Council to exercise any of its
functions under the Act in relation to the Development Consent, the Land or the Development in a
certain manner.

17. CONFIDENTIALITY

17.1 Document not Confidential

The terms of this document are not confidential and this document may be treated as a public
document and exhibited or reported without restriction by any party.
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18. GST

18.1 Definitions
In this clause 18 the terms “Taxable Supply”, “GST", "Tax Invoice” and “Input Tax Credit" have the
meaning given to them in the GST Law.

18.2 Non-monetary supplies

(1)  The parties agree that any non-menetary supplies made by one party to the other pursuant to
this agreement {including Works and the dedication of land) will be exempt from GST pursuant to
Division 82 of the GST Law.

(2)  In the event that one party reasonably believes that the non-manetary supply it makes to the
other is a Taxable Supply then the parties agree to negotiate in good faith to agree to the GST
inclusive market vaiue of that Taxable Supply as follows:

{a) The party making the Taxable Supply will issue a Tax Invoice to the other as soon as
practicable after agreeing to the GST inclusive market value and will disclose the amount
of GST included in the GST inclusive market value.

(b}  The recipient of the Taxable Supply will pay to the other party the amount of the included
GST within fifteen (15) days of receiving the Tax Invoice.

(3) In the event that both parties reasonably believe that each make a non-monetary Taxable
Supply to the other, any GST payable by one party to the other will be off-set against each other
and any net difference will be paid by the party with the greater obligation.

18.3 Supply expressed in terms of money

(1}  If any party reasonably believes that it is liable to pay GST on a supply expressed in terms of
money (or where the consideration for the supply is expressed in terms of money) and made to
the other party under this document and the supply was not expressed to include GST, then:

(8} the recipient of the supply must pay an amount equal to the GST on that supply to the
other party;

{b) the party making the supply will issue a Tax Invoice to the other party; and
{c) the recipient of the supply will pay the amount of the GST to the supplier within fifteen {15)
days of receiving the Tax Invoice.
18.4 Expenses and costs incurred

(1) if any expenses or costs incurred by cone party are required to be reimbursed by the other party
under this document, then the amount of the reimbursement will be calculated as follows:

(@) The amount of the cost or expense incurred by the parly seeking reimbursement will be
initially calculated excluding any Input Tax Credit to which that party is entitled to claim.

(b}  This amount initially calculated will be increased by the applicable rate of GST to equal a
GST inclusive reimbursement amount and this amount will be paid by the party liable to
make the reimhursement.

(¢) The party being reimbursed will issue a Tax Invoice to the other at the GST inclusive
reimbursement amount prior to being reimbursed.

18.5 Survival of clause
This clause 18 continues to apply after the expiration or termination of this agreement.

19. ACCESS TO LAND

19.1 Application of clause
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This clause applies if the Developer accesses, uses andfor occupies any land owned by Council in
performing its obligations or exercising its rights under this document (Necessary Access).

19.2 Terms of Licence
The terms of Schedule 2 apply to any Necessary Access.

20. LEGAL COSTS

Each party shall pay its own costs and disbursements with respect to the preparation, negotiation,
formation and implementation of this document.

21. ADMINISTRATIVE PROVISIONS

211 Notices

(1)  Any notice, consent or other communication under this document must be in writing and signed
by or on hehalf of the person giving it, addressed to the person to whom it is to be given and;

(a}  delivered to that perscn’s address;
(b}  sent by pre-paid mail to that person’s address; or
(c) sent by email to that person's email address.

(2) A natice given to a person in accordance with this clause is treated as having been given and
received:

(a) if delivered fo a person's address, on the day of delivery if a Business Day, otherwise on
the next Business Day;

{b) if sent by pre-paid mail, on the third Business Day after posting; and

(c) if sent by email to a person’s email address and a conformation of receipt can be
retrieved, on the day it was sent if a Business Day, otherwise on the next Business Day.

{3) For the purpose of this clause the address of a person is the address set out in this document or
ancther address of which that person may from time to time give notice to each other person.
21.2 Entire agreement

This document is the entire agreement of the parties on the subject matter. All representations,
communications and prior agreements in relation to the subject matter are merged in and superseded
by this document.

21.3 Waiver

The non-exercise of or delay in exercising any power or right of a party does not operate as a waiver of
that power or right, nor does any single exercise of a power or right preclude any other or further
exercise of it or the exercise of any other power or right. A power or right may only be waived in writing,
signed by the parties to be bound by the waiver.

21.4 Counterparts
This document may be executed in any number of counterparts and all of those counterparts taken
together constitute one and the same instrument.

21.5 Unenforceability

Any provision of this document which is invalid or unenforceable in any jurisdiction is fo be read down
for the purposes of that jurisdiction, if possible, so as to be valid or enforceable, and is otherwise
capable of being severed to the exient of the invalidity or enferceability, without affecting the remaining
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provisions of this document or affecting the validity or enforceability of that provision in any other
jurisdiction. )
21.6 Power of Attorney

Each attorney who executes this document on behalf of a parly declares that the attorney has no
notice of:

(1)  the revocation or suspension of the power of attorney by the grantor; or
(2) the death of the grantor.

21.7 Goveming law
The law in force in the State of New South Wales governs this document. The parties:

(1) submit to the exclusive jurisdiction of the courts of New South Wales and any courts that may
hear appeal from those courts in respect of any proceedings in connection with this document;
and

(2)  may not seek to have any proceedings removed from the jurisdiction of New South Wales on the
grounds of forum non conveniens.
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EXECUTED AS AN AGREEMENT

EXECUTED by and on behalf of WOLLONGONG CITY COUNCIL by its Authorised Officer:

Sig natu/prb'f Authorised Person Signature of Witness
DAvVID FARMER Loretts TalevSi
[Print] Name of Authorised Officer [Print] Name of Witness
General Managesr (| Septerabes 2018
Office Held Date

[ Se{;muw 2018

Date

EXECUTED by BUNNINGS PROPERTIES PTY LTD in accordance with section 127(1) of the Corporations
Act by authority of its directors.

DirectorlSacrraW / Signature of Witness
GI/W/ D\NCN\\ TIA) AMeeL)  madks

[Print] Name of Directef/Secretary [Print] Name of Director

ZQ:/‘EJ!B : D -9~21%.

BUNNINGS KEMBLA GRANGE PLANNING AGREEMENT Page20o0f31 TRIM: Z18/89314

Document Set ID: 11334439
Version: 2, Version Date: 10/05/2018



\ 4
“wollongong
cliy of innovalion

PLANNING AGREEMENT

SCHEDULE 1: REQUIREMENTS UNDER SECTION 7.4 OF THE ACT

REQUIREMENT UNDER THE ACT

T
THIS PLANNING AGREEMENT

application - (Section 7.4(1))
The Developer has;
(a)

sought a change to an environmental
planning instrument.

(b)

made, or propeoses to make, a
Development Application.

{c) entered into an agreement with, or is
otherwise associated with, a person, to

whom paragraph (a) or (b) applies.

[
Planning instrument and/or development

(@) no

| (b) yes

{¢) no

applies - (Section 7.4(3)(a))

l

Description of land to which this agreement 1 Refer to clause 1 and 3.2 of the Plannlng Agreement

planning instrument to which this

agreement applies - (Sechon 7.4(3)bY)

Description of change to the environmental |

Not applicable

Application of section 7.11 of the Act -
(Sechon 7. 4(3)(d))

Refer to clause 4.1 of the Planning Agreement.

Appllcablhty of section 7.12 of the Act -
' {Section 7. 4(3)(d))

Refer to clause 4.1 of the Planning Agreement.

_
Consideration of benefits under
agreement if section 7.11 applies — (Section
7. 4(3)(8))

this .

Mechanlsm for Dlspute resolution — (Sectlon

7.403) ()

Not applicable

-+
| Refer to clause 15 of the Planning Agreement.

Enforcement of this agreement (Section
7.4(3)(9))

functions — (Section 7.4(9))

No ohligation to grant consent or exercise

Refer to clause 16 of the Planning Agreement.

I .
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SCHEDULE 2: TERMS OF LICENCE

1.

DEFINITIONS

For the purposes of this Schedule 2;

(1}  the Land is the land being accessed under the Licence;
{2) the Licence means the licence of the Land to which this Schedule applies;
(3) the Licensee is the party accessing the Land; and
(4) the Licensor is the owner of the Land.
2. LICENCE
2.1 Personal Rights
(1)  The Licence is personal to the Licensee.
{2) The Licensee may not encumber, assign or transfer (either directly or indirectly) the Licence without the
prior written consent of the Licensor.
(3) The Licensor may refuse the granting of consent under paragraph (2) without reason and at its
absolute discretion.
2.2 Leasehold interest
(1)  This deed does not grant to the Licensee a leasehold interest in the Land. The parties agree that:
{(a) the Licence does not confer exclusive possession of the Land on the Licensee;
{b) the Licensee may not exclude the Licensor, its officers, employees and invitees from:
(i} entry onto the Land; and/or
(i  the performance of any works on the Land;
provided that such entry onto andfor performance of work on the Land does not unreasonably
interfere with the activities being carried out on the Land by the Licensee,
(2} the Licensee does not have any right to quiet enjoyment of the Land; and
(3) the Licensee will not at any time seek to enforce an interest in the Land in competition with the interest
held by the Licensor,
3. COMPLIANCE WITH AUTHORITIES
3.1 No warranty as to suitability for use
The Licensee acknowledges and agrees that the Licensor has not made any representation or
warranty to the Licensee regarding the suitability of the Land for the purposes of the Licensee.
3.2 Compliance with the terms of the consents
The Licensee must comply with the requirements of all Authorities in relation to its access to the Land
and the conduct of any activities on it by the Licensee.
3.3 Compliance with directions from Authorities
The Licensee must comply with all notices, directions, orders or other requests served upon itself or the
Licensor and which arise from the conduct of any activities on the Land by the Licensee.
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3.4 Obtaining further consents

(1) If the Licensee requires further consents to conduct aclivities on the Land it must;

{a) make such applications itself; and

(b}  bear all costs incurred by it in relation to obtaining the relevant consent.

(2) The Licensor agrees that it will, where required, sign ail authorities reasonably required by the
Licensee to make any application to any Authority.

4, LIMITATION OF THE LICENSOR’S LIABILITY
4.1 Insurances

{1}  The Licensee must effect and keep current and in force the following policies of insurance:

(a}  Broadform Public Liability Insurance policy with a reputable insurance company approved
by the Licensor in an amount of $20,000,000 for any one occurrence in respect of any
liabitity for:

() perseonal injury or death of any person; and
(i) loss or damage to property.

(b) Workers compensation insurance under the Workers Compensation Act 1987 covering all
persons employed or deemed to be employed by the Licensee in connection with the
conduct of the activities on the Land by the Licensee;

{c) A comprehensive policy of motor vehicle insurance or an unlimited third party property
insurance policy in respect of all motor vehicles used in the performance of the activities
on the Land by the Licensee; and

(d) A contractor's risk policy of insurance in respect of all plant and equipment (including
unregistered motor vehicles) used in the conduct of the activities on the Land by the
Licensee.

{2) The policies referred to in paragraphs (1}{a), {1){c) and (1)(d) must note the interest of the
Licensor as principal.

4.2 Inspection of insurance

{1)  The Licensee must produce at the renewal of each policy a certificate of currency issued by the
insurer establishing that the policy is valid.

{2) The licensor may camry out random audits to verify insurances held by the Licensee. The
Licensee will assist in any audit and provide evidence of the terms and currency of the insurance
policies wherever requested by the Licensor.

4.3 Cancellation of insurance
If any policy is cancelled either by the Licensee or the insurer the Licensor must notify the Licensor
immediately.

4.4 Risk
The Licensee uses and occupies the Land at its own risk.

4.5 Indemnity

The Licensee indemnifies the Licensor against any Claim (of whatever nature) made in respect of the

Licensee’s use and/or occupation of the Land.
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Annexure A — Concept Design
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Annexure B - Indicative Cost of Works Report

Project: Bungingy Ronndabout
[Locatto: riheiiffe Drive. Kembla Grange
File: SAKCER Q] 71 Tenders 201 7117-01 7 Northeliffe Drive Rovodabout'1 701 7eby 1 701 7eb.xlsx[Budeet Sheet
[Date: 12/04:2017
~ Description {antiny Linit
evised Budget Convtryction Estimate for (he Propo oundabont on Northcliffe Drive - Kerobln Grange
Based on drivwings by HDD. doawings HDOL to HDOG. rev. S dmted 77472057
General
Site esmblishment 1 Ttem § 253174 S 2832734
Supervision, project and site 1 Iremn 5 163.87040 § 163.870.40
Survey nnd setout of works, conformance surveys 1 e 1 40.016.00 % 40.816,00
Work as executed survey amnd drawings 1 [iCTY s 9.760.00 5 9.760.00
Geotechmical Compaction testing 1 [tean $ 13.969.00 § 131.969.00
Concrete Tests 10 exh H 30500 $ 3.050.00
CCTV inspections No Allownnee
Benkelman beam (basecourse only) E| each s L5300 $ 7.320.00
Location of services 1 Item s 51400 8 5.124.00
Traffic contro} 1 Irem 3 27101483 % 271.914.83
Sediment aud Eroston Control
Sediment fence s n 5 ors 8 343125
: Haybale sedienr wrap 3 cach s 10370 § 414.80
| Said bag sedinent 1ap 2 ench 3 5490 3 1.207.80
‘ Inler pit sedunent map s encl: 3 590§ 274.50
Constraction exit t fem  § 1.830.00 3 1.830.00
‘ Maintenance and removal of sediment controls | Irem 3 315450 8 515450
Demolition
Removal of existing asphah offsire (assumred 100mm thick) 2250 s.m $ 1231 § 2%,697.50
‘ Removal of existing concrete path offsite {asstmared 100 thick} 20 sq.m S 16.57 8 5.302.40
Renmovnl of existing kerb offsire 220 m 3 2665 8 11.858.00
Renmwval of existing concrete stab offsite {assvomed 1 40umn thick} 1 item S 1.817.80 & 1.817.80
‘ Clasure of Pharlap Avenue (1vmoving existing pavement aud turfing (o cenéve median)
Remroval of existiag kerb offsire 130 m H 1665 5 3.464.50
| Modify exising pit 10 grated surface inle1 pit 1 item ] 268400 3 2.684.00
| Cotstruct tew kerb juler pit and iay pipe (o existing pit 1 item 3 436237 S 4.362.37
Saweut existing asphalt pavenzent and remave asphalt affsite fasstne 100muu thickh 408 Q.41 S 1231 % 02248
Boxc.m? an exu'n 100nan 1hickness to allow for 200num thickness of topsoit and aof and 1 items P 210450 § 2.104.50
stockpile on sirte for rense as select fill
SF Kerb lnyed on exisig suburade including AC infill 168 m % 9142 % 15.358.56
Crert and place site won togrsoit 200nim thick 1o cenire mediam aren 408 SN 3 543 8% 220544
Turfing to centre utedian area 408 squu 5 TS 2.086.56
Topsall
Strip topsodl [50mm hick s stockmile omsite 5478 s 3 328 3 17.9%8.00
Replace tapsoil 10 disnabed areas 3125 sq.1 3 437 5 £1.656.25
Earthworks
Curto ftl! ¢ includes sorne nllowance fer required donble handling 1o suit staging ) 2.600 mun § 3L 5 81.016.0¢
Buport. place. trins and compact select fill waterial 500 oLm 5 10089 % 50.445.00
Allownnce for some works 1o address existing creek on southern side 1 i1em 5 1040000 $ 10.000.00
Prepare titm aad compact footpaths. benms and batters. RN . $ 386 % 12,062.50
Pavement Construction
Trim anct conpact sibgrads 4.68% ). b4 617 § QR.TRINS
Setpply. place. trim nnd compact select layer 20Mmun thick 610 sq.n % 10575 8§ 111,007.50
Supply. place. im and compact heavily bound layer 370mm tinck 3.610 4.2 13 7342 8 265.046.20
10tum Printer seal 220 sgm § T8 s 21540580
6hnn AC20 HD AR430 3.220 sqm 3 635§ 148.247.00
A0 AC 14 HD ARAS0 with Rhyolite 3220 5.1 s 3% 8 113.633.80
Stormwater
Excavare for, supply, bed. lay, joint and bagkfill the following:
450nmn dia. RRJ RCP class X {inchides back{il; and compaction up 1o underside of pavement) 185 m 5 29191 5 S4O03.35
Exrend existing 900uun RCP Rewoved frons scope
900mun dia. RRI RCP class 2 13 m b 6iR44 8 RI9952
Construcy he followigg draipage structures
S00mm x 750mun KIP with 2.4m linte] 1¢ ench 3 319474 4 3194740
1500mm x 1500mem KIP with 2.4m lintel 1 cach 5 4.587.20 §
45t headwall with sconr protection 1 each 3 L5250 §
9D0nwn hendwal! with sconr protection 1 ench 4 227286 8
Extra scotr rock between headwalls 1 itemn H 103700 §
Subsofl Dratuage
Subsoil Dhainage under kerb aud gutter (agmregate backEll allowed) 465 m 5 6450 3 2999250
Flusling Poims 10 Ewth  § 24400 $ 2.440.00
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[ECE P Lad
Project: Bunniugs Ronndshomt
Eocatlon: Northcliffe Diive, Kemnbia Graoge

File: SAKCE20] FiTenders Y01 7417-017 Northeliffe Drive Roundsbouwti 1 7-01 7gby 1 701 Tab xlsx|Budaes Sheet

Date: 1 20412017
Deseripilon Qrrntily Tinlt Rate Hndpet
Conrrete Works
Roll kerb and gurter 165 m b3 7108 % 2594420
SF Kerb 236 m s 3350 § 1264724
Supply. place. form and pour reinforced concrete foorpath including subbase taver 429 sq.am 4 11155 § 47 85405
Pram Ramps 1o Each $ 79300 3 7.93000
Type SM Momtable Kerb 1o niedirmy 145 m H 5074 § 7A50.30
Conerete infill to iwedinn (eolored and sramiped finish) 392 sqa 1 i19.06 5 46,671,582
Type SM Mounrable Kerb 10 2anulus 82 m ] 5074 % 116058
Concrete 10 outer anmius (colored and stamped finish. and subbase) 175 sq.m 5 13370 § 23.397.50
Concrete 1o wmer mmulus (plain cancrete finish & subbase) 571 sq.m 5 14205 § S1.E10.5%
Services Reloeation
Relocation of 200mm watennain 1 Trem 3 50.00000 § 50.000.00
Relocation of 74w gas nsain | Ttewr 5 160.000.00 % 100.000.00
Relecaticn of NBN/Telstra | Ttem 5 300.000.00 $ 200.000.00
Relocaticn of overhead power 1 Itera 5 100.000.00 § 100.000,00
Provision for New Lighting 1 Tteru ) 60.000.00 § 50.000.00
Revegetation
Strip turf behind kerbs kA sq.4m 5 T3 s 2.562.00
Twif adjacend footpatlts and other areas 750 sq.m s 1 £.490.00
Seeding o disnwbed areas 2500 wqm  § 043 § 1.361.00
Establisluent of seeded & nufed areas i Ttem s 131840 % 131840
Linemarking & Signage
Line Marking 1 Iem  § 915030 5 $.150.00
Signage 1 Ttem % 854000 8 §.540.00
TOTAL OF ALL WORKS AS DETAILED ABOVE EXCLUDING GST............ 5 2,581,200.00
GST COMPONENT OF ALL WORKS AS DETAILED ABOVE............ 5 255,120.00
TOTAL OF ALL WORKS AS DETAILED AROVE INCLUDING G5T..oooeveens S 2_.806.310.00
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Annexure C — Testing, Reporting and Hold Points Requirements

SUBDIVISION COUNCIL POLICY
ANNEXURE CQC-A
TESTING REPORTING AND HOLD POINTS
Inspections ! test results fo be Notice
Serial Hem/Activity Hok] Point submitted to the PCA prior to Required
approval to proceed fo next activity
COMMENCEMENT OF WORKS ON SITE
1 Site Pre-Construction Meeting | PCA, Contractor, Developer's Project 2 days
establishment Manager to attend Pre-Construction
meeting on site. The Centractor is to:
a. nominate the site supervisor for the
project,
b. nominate sources and suppliers of
alt materials, and
¢. pravide written evidence that the
Contractor has current Public
Liability nsurance and Workers
Compensation Insurance with
Council nominated as in nterested
party.
2 Commencement Soll & Water Management | Field inspection by PCA. (Contractor i day
of earthworks Measures installed and Developers Project Manager to
Soll & Water Management | attend)
Measures inspected and
approved by the PCA
EARTHWORKS
3 Placing fil on Stripped areas inspected | Field inspection by PCA and 1 day
roads andfor lots | and approved by PCA Geotechnical Engineer
ROAD CONSTRUCTICN
4 Subbase Service Conduit Plan Subgrade CBR & Pavement Design
submitted o PCA Compaction Densily Test resuits 3 days
Subgrade Approved by Pmot Roll (Contractor's site supervisor
PCA shall be in attendance}
Material grading results
5 Kerb & Gutter Subbase Approved by Compaction Density Test results
PCA Proof Roll (Contractor's site supervisor | 2 days
shall be in attendance)
Thickness check
6 Base Kerb & Gutter Completed | Compaction Density Test results 2 days
Subbase approved by Proof Rofl {Contractor's siwe supervisor
PCA shall be in attendance)
Thickness check
Material Grading results
7 Seal Base Approved by PCA Compaction Density Test resulis 2 days

Proof Roll (Contracior’s site supervisor
shall be in attendence)

Thickness chetk

Benkelman Beam Testing

Adnpted by Councd 25 Juty 2016
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Annexure D -

Deed of Novation

Deed dated
Parties Wollongong City Counci! (ABN 63 130 525 939) of 41 Burelli Street, Wollongong in the
State of New South Wales
{Council}
Bunnings Properties Pty Ltd (ABN 46 008 557 600) of 11 Shirley Street, Rosehill NSW
2142
(Developer)
[Insert full name of Purchaser] [Insert ABN or ACN]
of [insert address of Purchaser]
(Purchaser)
Introduction
A The parties agree to novate the Planning Agreement on the terms of this Deed.
Itis agreed
1 Definitions and interpretation

1.1 Definitions

in this Deed, unless the contrary intention appears:

(N

Business Day means a day that is not a Saturday, Sunday or any other day which is a public
holiday or a bank holiday in the place where an act is to be performed or a payment is to be
made;

(2) Claim includes a claim, damage, Loss, cost, expense or liability incurred by or to or made or
recovered by or against any person, however arising, whether present, unascertained,
immediate, future or contingent, and whether made by a party to the Contract or a third
person;

{3) Deed means this document, including any schedule or annexure to it;

(4) Effective Date means [insert the date on which the Purchaser takes over the rights,
obligations and liabilities of the Developer under the contract for the sale of the Sale Land)];

(5) Loss includes any damage, loss, cost, liability (including a present, prospective or contingent
liability or expense);

(6} Planning Agreement means the Planning Agreement dated [insert date] between the
Developer and the Council which is governed by Subdivision 2 of Division & of Part 4 of the
Act, including all amendments or supplements to, or replacements, assignments or novations
of it; and

) Sale Land means [insert description of land being sold].
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1.2 Interpretation

M

)

()
()

(5)

®)

(7}

Unless the context otherwise requires, any term used in this Deed which is a defined term in
the Planning Agreement has the same meaning in this Deed as in the Planning Agreement.

Reference to:

(a) one gender includes the others;

(b} the singular includes the plural and the plural includes the singular;
(c) a person includes a body corporate;

(d} a party includes the party’s executors, administrators, successors and permitted
assigns;

(e) a thing includes the whole and each part of it separately;
H a statute, regulation, code or other law or a provision of any of them includes:
(i any amendment or replacement of it; and

(iiy ancther regulation or other statutory instrument made under it, or made under
it as amended or replaced; and

(9 dollars means Australian dollars unless ctherwise stated.
“Including” and similar expressions are not words of limitation.

Where a word or expression is given a particutar meaning, other parts of speech and
grammatical forms of that word or expression have a corresponding meaning.

Headings and any table of contents or index are for convenience only and do not form part of
this Deed or affect its interpretation.

A provision of this Deed must not be construed to the disadvantage of a party merely
because that party was responsible for the preparation of this Deed or the inclusion of the
provision in this Deed.

If an act must be done on a specified day which is not a Business Day, it must be done
instead on the next Business Day.

1.3 Parties

(1)

(@)

3

If a party consists of more than 1 person, this Deed binds each of them separately and any 2
or more of them jointly.

An obligation, representation or warranty in favour of more than 1 person is for the benefit of
them separately and jointly.

A party which is a trustee is bound both personally and in its capacity as a trustee.

2 Novation of the Planning Agreement

2.1 On and from the Effective Date a reference in the Planning Agreement to the Developer must be read
as a reference to the Purchaser in respect of rights and obligations under the Planning Agreement
arising on and after the Effective Date.
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3 Assumption of rights and liabilities by Purchaser
31 On and from the Effective Date, the Purchaser:
! 1) enjoys all the Developer's rights and benefits under the Planning Agreement;
(2) assumes all the Developer's abligations under the Planning Agreement arising on or after the
Effective date; and
(3 assumes all the Developer's liability for Claims under the Planning Agreement arising on or
after the Effective date, other than those arising out of acts or omissions of the Developer
before the Effective Date,
in so far as the Planning Agreement applies to the Sale Land.
4 Release of the Developer from obligations
4.1 On and from the Effective Date:
(1) the Council accepts the Purchaser's assumption of the Developer's obligations in
accordance with clause 3.1(2) and liability for Claims in accordance with clause 3.1(3);
{2) each of the Council and the Developer releases the cother from any obligations under the
Planning Agreement in connection with the Sale Land arising on or after the Effective date;
{3 each of the Council and the Developer releases the other from any other Claims arising on or
after the Effective date in connection with the Sale Land arising under the Planning
Agreement other than those arising out of acts or omissions of the other before the Effective
date.
5 Representations and warranties
5.1 Each party represents and warrants to each other party that:
(1) It has futl power and authority to enter into and perform its obligations under this Deed,
whether express or implied;
(2) It has taken all necessary action to authorise the execution, delivery and performance of this
Deed in accordance with its terms; and
(3) this Deed constitutes its legal, valid and binding obligations and is enforceable in accordance
with its terms subject to any necessary stamping and registration and to equitable principles
and laws generally affecting creditors' rights.
6 Costs and outlays
6.1 Each party must pay its own costs and outlays connected with the negotiation, preparation and
execution of this Deed.
6.2 The Purchaser must pay all stamp duty and other government imposts payable in connection with this
Deed.
7 Governing law and jurisdiction
71 The law of New South Wales governs this Deed.
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7.2 The parties submit to the non-exclusive jurisdiction of the courts of New South Wales and of the

Commonwealth of Australia.

8  [Limitation of liability]

8.1 finserl Purchaser's limitation of liability clause, if applicable]

Executed as a deed and delivered on the date shown on the first page.

Signed sealed and delivered for and on
behalf Wollongong City Council (ABN 63

130 525 938) by its Authorised Officer in the

presence of:

Signature of witness

Signature of Authorised Officer

Name of witness (BLOCK LETTERS)

Address of witness

Executed by Bunnings Properties Pty Ltd

{ABN 46 008 557 800) in accordance with
section 127 of the Corporations Act 2007

Name of Authorised Officer (BLOCK
LETTERS)

Director/company secretary

Director

Name of director/company secretary

Name of director

(BLOCK LETTERS) (BLOCK LETTERS)
Executed by [Insert name of Purchaser]

[Insert ACN/ABN] in accordance with

section 127 of the Corporations Act 2001:

Director/company secretary Director

Name of director/company secretary
{BLOCK LETTERS)
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